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In the case of D.H. and Others v. the Czech Republi
The European Court of Human Rights (Second Sectsitting as a Grand Chamber composed of:

Sir Nicolas Bratza, President,
Mr B.M. Zupartic,
Mr R. Turmen,
Mr K. Jungwiert,
Mr J. Casadevall,
Mrs M. Tsatsa-Nikolovska,
Mr K. Traja,
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Having deliberated in private on 17 January an&égtember 2007,
Delivers the following judgment, which was adoptedthe last mentioned date:
PROCEDURE

1. The case originated in an application (no. 5/@2) against the Czech Republic lodged with the
Court on 18 April 2000 under Article 34 of the Cention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) by eight€each nationals (“the applicants”), whose
details are set out in the annex to this judgmthée (Annex”).

2. The applicants were represented before thet®guhe European Roma Rights Centre based in
Budapest, Lord Lester of Herne Hill, Q.C, Mr J. @sibn, of the New York Bar, and Mr D.
Strupek, a lawyer practising in the Czech Repulilite Czech Government (“the Government”)
were represented by their Agent, Mr V.A. Schorm.

3. The applicants alleged, inter alia, that thag been discriminated against in the enjoyment of
their right to education on account of their racethnic origin.

4. The application was allocated to the Secondi@eof the Court (Rule 52 § 1 of the Rules of
Court). Within that Section, the Chamber that woatthsider the case (Article 27 § 1 of the
Convention) was constituted as provided in Rul& 26

5. By a decision of 1 March 2005, following a hegron admissibility and the merits (Rule 54 §
3), the Chamber declared the application partlyiasitve.



6. On 7 February 2006 a Chamber of that Sectionpcsed of the following judges: Mr J.-P.
Costa, President, Mr A.B. Baka, Mr |. Cabral Baoreé¥ir K. Jungwiert, Mr V. Butkevych, Ms A.
Mularoni and Ms D. Jgere, judges, and also of Mrs S. Dollé, Section Registdelivered a
judgment in which it held by six votes to one tttare had been no violation of Article 14 of the
Convention, read in conjunction with Article 2 afoocol No. 1.

7. On 5 May 2006 the applicants requested theretfef their case to the Grand Chamber in
accordance with Article 43 of the Convention. OduB/ 2006 a panel of the Grand Chamber
granted their request.

8. The composition of the Grand Chamber was deteainaccording to the provisions of Article
27 88 2 and 3 of the Convention and Rule 24 oRhulkes of Court. At the final deliberations, Mr K.
Traja and Mr J. Casadevall, substitute judges,acsal Mr C. Rozakis and Mr P. Lorenzen, who
were unable to take part in the further consideratif the case (Rule 24 § 3).

9. The applicants and the Government each filedtemriobservations on the merits. In addition,
third-party comments were received from various -gomernmental organisations, namely the
International Step by Step Association, the RomaicBtion Fund and the European Early
Childhood Research Association; Interights and HurRaghts Watch; Minority Rights Group
International, the European Network Against Racegmd the European Roma Information Office;
and the Fédération internationale des ligues det#sdde I'Homme (International Federation for
Human Rights — FIDH), each of which had been gileave by the President to intervene in the
written procedure (Article 36 § 2 of the Conventemd Rule 44 § 2). The respondent Government
replied to those comments (Rule 44 § 5).

10. A hearing took place in public in the HumamgRs Building, Strasbourg, on 17 January 2007
(Rule 59 8§ 3).

There appeared before the Court:

(a) for the Government
Mr V.A. Schorm, Agent,
Ms M. Kopsova,

Ms Z. Kaprova,

Ms J. Zapletalova,

Mr R. Barinka,

Mr P. Konipka, Counsel;

(b) for the applicants

Lord Lester of Herne Hill, Q.C.,
Mr J. Goldston,

Mr D. Strupek, Counsel.

The Court heard addresses by Lord Lester of HertheMt Goldston and Mr Strupek, and by Mr
Schorm.

THE FACTS
l. THE CIRCUMSTANCES OF THE CASE

11. Details of the applicants' names and placessifience are set out in the Annex.



A. Historical background

12. According to documents available on the lrgesite of the Roma and Travellers Division of
the Council of Europe, the Roma originated fromrégions situated between north west India and
the Iranian plateau. The first written traces ditharrival in Europe date back to the fourteenth
century. Today there are between eight and temomiRoma living in Europe. They are to be found
in almost all Council of Europe member States ardked, in some Central and East European
countries, they represent over 5% of the populafidve majority of them speak Romani, an Indo-
European language that is understood by a verg langnber of Roma in Europe, despite its many
variants. In general, Roma also speak the domilaaguage of the region in which they live, or
even several languages.

13. Although they have been in Europe since thetéenth century, often they are not recognised
by the majority society as a fully-fledged Europgeople and they have suffered throughout their
history from rejection and persecution. This culated in their attempted extermination by the
Nazis, who considered them an inferior race. Afsult of centuries of rejection many Roma
communities today live in very difficult conditionsften on the fringe of society in the countries
where they have settled, and their participatiopuhlic life is extremely limited.

14. In the Czech Republic the Roma have nationabrty status and, accordingly, enjoy the
special rights associated therewith. The Nationaddvities Commission of the Government of the
Czech Republic, a governmental consultative bodipout executive power, has responsibility for
defending the interests of the national minoritiesluding the Roma.

As to the number of Roma currently living in thee€Cla Republic, there is a discrepancy between
the official, census-based, statistics and thaneséd number. According to the latter, which is
available on the website of the Minorities Comnassof the Government of the Czech Republic,
the Roma community now numbers between 150,00Baa@00 people.

B. Special schools

15. According to information supplied by the CzeBbvernment, the special schools (zvlastni
Skoly) were established after the First World War ¢hildren with special needs, including those
suffering from a mental or social handicap. The bamof children placed in these schools
continued to rise (from 23,000 pupils in 1960 to,3®4 in 1988). Owing to the entrance
requirements of the primary schools (zakladni Skalyd the resulting selection process, prior to
1989 most Roma children attended special school.

16. Under the terms of the Schools Act (Law nd1284), the legislation applicable in the present
case, special schools were a category of spedadisieool (specialni Skoly) and were intended for
children with mental deficiencies who were unaldeattend “ordinary” or specialised primary
schools. Under the Act, the decision to place &dcini a special school was taken by the head
teacher on the basis of the results of tests tesuareahe child's intellectual capacity carried iout
an educational psychology centre and was subjdbetaonsent of the child's legal guardian.

17. Following the switch to the market economyha 1990s, a number of changes were made to
the system of special schools in the Czech Republiese changes also affected the education of
Roma pupils. In 1995 the Ministry of Education isdua directive concerning the provision of
additional lessons for pupils who had completedrtbempulsory education in a special school.
Since the 1996/97 school year, preparatory classeschildren from disadvantaged social
backgrounds have been opened in nursery, primadyspacial schools. In 1998 the Ministry of



Education approved an alternative educational cultrm for children of Roma origin who had
been placed in special schools. Roma teachingtaistisvere also assigned to primary and special
schools to assist the teachers and facilitate camuation with the families. By virtue of
amendment no. 19/2000 to the Schools Act, whichecarto force on 18 February 2000, pupils
who had completed their compulsory education ipec&l school were also eligible for admission
to a secondary-school education, provided thegfsadi the entrance requirements for their chosen
course.

18. According to data supplied by the applicamtisich was obtained through questionnaires sent
in 1999 to the head teachers of the 8 special $elamal 69 primary schools in the town of Ostrava,
the total number of pupils placed in special schaolOstrava came to 1,360, of whom 762 (56%)
were Roma. Conversely, Roma represented only 2@a¥e total of 33,372 primary-school pupils
in Ostrava. Further, although only 1.8% of non-Ropugils were placed in special schools, in
Ostrava the proportion of Roma pupils assignedutt schools was 50.3%. Accordingly, a Roma
child in Ostrava was 27 times more likely to becplhin a special school than a non-Roma child.

According to data from the European Monitoring Cerfor Racism and Xenophobia (now the
European Union Agency for Fundamental Rights), nibes half of Roma children in the Czech
Republic attend special schools.

The Advisory Committee on the Framework Convenfanthe Protection of National Minorities
observed in its report of 26 October 2005 thatpetiog to unofficial estimates, the Roma represent
up to 70% of pupils enrolled in special schools.

Lastly, according to a comparison of data on fiit@®untries, including countries from Europe,
Asia and North America, gathered by the OECD in919@d cited in the observations of the
International Step by Step Association, the RomaucBtion Fund and the European Early
Childhood Research Associatiprihe Czech Republic ranked second highest in terdisacing
children with physiological impairments in spec&thools and in third place in the table of
countries placing children with learning diffice@$ in such schools. Further, of the eight countries
who had provided data on the schooling of childsase difficulties arose from social factors, the
Czech Republic was the only one to use specialadshdhe other countries concerned almost
exclusively used ordinary schools for the educatibsuch children.

C. The facts of the instant case

19. Between 1996 and 1999 the applicants wereg@lacspecial schools in Ostrava, either directly
or after a spell in an ordinary primary school.

20. The material before the Court shows that g@i@ants' parents had consented to and in some
instances expressly requested their children'splaat in a special school. Consent was indicated
by signing a pre-completed form. In the case ofiagpts nos. 12 and 16 the dates on the forms are
later than the dates of the decisions to placechildren in special schools. In both instances, the
date has been corrected by hand, on one occasimeasnpanied by a note from the teacher citing a
typing error.

The decisions on placement were then taken by e¢hd keachers of the special schools concerned
after referring to the recommendations of the etioical psychology centres where the applicants
had undergone psychological tests. The applicatsbol files contained the report on their
examination, including the results of the testshwthe examiners' comments, drawings by the
children and, in a number of cases, a questionfairtde parents.



The written decision concerning the placement wa#t $0 the children’'s parents. It contained
instructions on the right to appeal, a right whicime of the applicants exercised.

21. On 29 June 1999 the applicants received er lgtim the school authorities informing them of
the possibilities available for transferring fromesial school to primary school. It would appear
that four of the applicants (nos.,11 and 16 in the Annex) were successful in agéittests and
thereafter attended ordinary schools.

22. In the review and appeals procedures refdodeelow, the applicants were represented by a
lawyer acting on the basis of signed written autles from their parents.

1. Request for a reconsideration of the casedwritbie formal appeal procedure

23. On 15 June 1999 all the applicants apart flonse numbered 1, 2, 10 and 12 in the Annex
asked the Ostrava Education Authority (Skolsk#d) to reconsider, outside the formal appeal
procedure (fezkoumani mimo odvoladiizeni), the administrative decisions to place thiem
special schools. They argued that their intelldctapacity had not been reliably tested and that
their representatives had not been adequatelynm&drof the consequences of consenting to their
placement in a special school. They therefore adked Education Authority to revoke the
impugned decisions, which they maintained did rahgly with the statutory requirements and
infringed their right to education without discrimaition.

24. On 10 September 1999 the Education Authomityrmed the applicants that, as the impugned
decisions complied with the legislation, the codi$ for bringing proceedings outside the appeal
procedure were not satisfied in their case.

2. Constitutional appeal

25. On 15 June 1999 applicants nos. 1 to 12 imAtireex lodged a constitutional appeal in which
they complained, inter alia, of de facto discrintioa in the general functioning of the special

education system. In that connection, they reliedimter alia, Articles 3 and 14 of the Convention
and Article 2 of Protocol No. 1. While acknowledgimthat they had not appealed against the
decisions to place them in special schools, thiegeadl that they had not been sufficiently informed
of the consequences of placement and argued (oguition of the exhaustion of remedies) that
their case concerned continuing violations andeissbat went far beyond their personal interests.

In their grounds of appeal, the applicants explhitieat they had been placed in special schools
under a practice that had been established in toderplement the relevant statutory rules. Intthei
submission, that practice had resulted in de faattal segregation and discrimination that were
reflected in the existence of two separately orggohieducational systems for members of different
racial groups, namely special schools for the Ranth“ordinary” primary schools for the majority
of the population. That difference in treatment wad based on any objective and reasonable
justification, amounted to degrading treatment bhad deprived them of the right to education (as
the curriculum followed in special schools was rdeand pupils in special schools were unable to
return to primary school or to obtain a secondatycation other than in a vocational training
centre). Arguing that they had received an inadexjaducation and an affront to their dignity, the
applicants asked the Constitutional Court (Ustamid) to find a violation of their rights, to quash
the decisions to place them in special schoolsprtter the respondents (the special schools
concerned, the Ostrava Education Authority andNheistry of Education) to refrain from any
further violation of their rights and to restoreethtatus quo ante by offering them compensatory
lessons.



26. In their written submissions to the Constdnél Court, the special schools concerned pointed
out that all the applicants had been enrolled enbidisis of a recommendation from an educational
psychology centre and with the consent of theiresgntatives. Furthermore, despite having been
notified of the relevant decisions, none of therespntatives had decided to appeal. According to
the schools, the applicants' representatives hah lbformed of the differences between the
special-school curriculum and the primary-schoaficulum. Regular meetings of teaching staff
were held to assess pupils (with a view to thegsgae transfer to primary school). They added that
some of the applicants (nos. 5 to 11 in the Ani&d been advised that there was a possibility of
their being placed in primary school.

The Education Authority pointed out in its writtenbmissions that the special schools had their
own legal personality, that the impugned decisioostained advice on the right of appeal and that
the applicants had at no stage contacted the schsgectorate.

The Ministry of Education denied any discriminatiand noted a tendency on the part of the
parents of Roma children to have a rather negatitieide to school work. It asserted that each
placement in a special school was preceded bysesasent of the child's intellectual capacity and
that parental consent was a decisive factor. th&urnoted that there were 18 educational asssstant
of Roma origin in schools in Ostrava.

27. In their final written submissions, the apalits pointed out (i) that there was nothing inrthei
school files to show that their progress was besgularly monitored with a view to a possible
transfer to primary school, (ii) that the repontsni the educational psychology centres contained
no information on the tests that were used anytfiat their recommendations for placement in a
special school were based on grounds such as affigrent command of the Czech language, an
over-tolerant attitude on the part of the parentam ill-adapted social environment. They also
argued that the gaps in their education made afgato primary school impossible in practice and
that social or cultural differences could not jiysthe alleged difference in treatment.

28. On 20 October 1999 the Constitutional Coustmiésed the applicants' appeal, partly on the
ground that it was manifestly unfounded and pastiythe ground that it had no jurisdiction to hear
it. It nevertheless invited the competent authesitio give careful and constructive consideratmon t

the applicants' proposals.

(&) With regard to the complaint of a violationtbé applicants' rights as a result of their plagem

in special schools, the Constitutional Court heldtt as only five decisions had actually been
referred to in the notice of appeal, it had nosdiction to decide the cases of those applicants wh
had not appealed against the decisions concerned.

As to the five applicants who had lodged constingi appeals against the decisions to place them
in special schools (nos. 1, 2, 3, 5 and 9 in thaeX), the Constitutional Court decided to disregard
the fact that they had not lodged ordinary appagésnst those decisions, as it agreed that theescop
of their constitutional appeals went beyond thenrspnal interests. However, it found that there was
nothing in the material before it to show that thkevant statutory provisions had been interpreted
or applied unconstitutionally, since the decisitiasl been taken by head teachers vested with the
necessary authority on the basis of recommendabgrsducational psychology centres and with
the consent of the applicants' representatives.

(b) With regard to the complaints of insufficiembnitoring of the applicants’ progress at school
and of racial discrimination, the ConstitutionalU@onoted that it was not its role to assess the
overall social context and found that the applisdrdd not furnished concrete evidence in support



of their allegations. It further noted that the kgmts had had a right of appeal against the
decisions to place them in special schools, but haid exercised it. As to the objection that

insufficient information had been given about tlomsequences of placement in a special school,
the Constitutional Court considered that the applis' representatives could have obtained this
information by liaising with the schools and thla¢rte was nothing in the file to indicate that they

had shown any interest in transferring to a prinsatyool. The Constitutional Court therefore ruled

that this part of the appeal was manifestly illfided.

Il. RELEVANT DOMESTIC LAW AND PRACTICE

A. The Schools Act 1984 (Law no. 29/1984 — singgealed by Law no. 561/2004, which came
into force on 1 January 2005)

29. Prior to 18 February 2000 section 19(1) of 8uhools Act provided that to be eligible for
secondary-school education pupils had to have safidy completed their primary-school
education.

Following amendment no. 19/2000, which came intawdoon 18 February 2000, the amended
section 19(1) provided that to be eligible for setary-school education pupils had to have
completed their compulsory education and demormstrdtring the admission procedure that they
satisfied the conditions of eligibility for theihosen course.

30. Section 31(1) provided that special schoolsewmtended for children with “mental
deficiencies” (rozumové nedostatky) that prevertesin from following the curricula in ordinary
primary schools or in specialised primary schos|ge€ialni zakladni Skola) intended for children
suffering from sensory impairment, iliness or disgb

B. The Schools Act 2004 (Law no. 561/2004)

31. This new Act on school education no longewves for special schools in the form that had
existed prior to its entry into force. Primary edtion is now provided by primary schools and
specialised primary schools, the latter being idéshfor pupils with severe mental disability or
multiple disabilities and for autistic children.

32. Section 16 contains provisions governing ttecation of children and pupils with special
educational needs. These are defined in subsettamchildren suffering from a disability, health
problems or a social disadvantage. Section 16@Viges that for the purposes of the Act a child is
socially disadvantaged, inter alia, if it comesnir@a family environment with low socio-cultural
status or at risk of socio-pathological phenome®absection 5 provides that the existence of
special educational needs is to be assessed uaat®nal guidance centre.

33. The Act also makes provision, inter alia, éolucational assistants, individualised education
projects, preparatory classes for socially disathgad children prior to the period of compulsory
school education and additional lessons for pwplile have not received a basic education.

C. Decree no. 127/1997 on specialised schoolsdsipealed by Decree no. 73/2005, which came
into force on 17 February 2005)

34. Article 2 § 4 of the Decree laid down that folowing schools were available for pupils
suffering from mental disability: specialised nugsschools (specialni matké Skoly), special



schools, auxiliary schools (pomocné 3koly), vocalotraining centres (odborn&iligte) and
practical training schools (praktické skoly).

35. Article 6 8§ 2 stipulated that if during thepiis school career there was a change in the ematur
of his or her disability or if the specialised sohwas no longer adapted to the level of disahility

the head teacher of the school attended by the wagirequired, after an interview with the pupil's

representative, to recommend the pupil's placenmeanother specialised school or an ordinary
school.

36. Article 7 8§ 1 stipulated that the decisiorptace a pupil in or transfer a pupil to, inter aba
special school was to be taken by the head teaghmevided that the pupil's legal guardians
consented. Article 7 8 2 provided that a proposala pupil to be placed, inter alia, in a special
school could be made to the head teacher by théglegal guardian, the pupil's current school, an
educational psychology centre, a hospital or cliait authority with responsibility for family and
child welfare or a health centre. In the eventha pupil not receiving a place in a special school,
the head teacher was required by Article 7 § 3otdynthe pupil's legal guardian and the competent
school authority or the municipality in which thegil was permanently resident of the decision.
The education authority was then required, aftersatiing the municipality, to make a proposal
regarding the school in which the pupil would reeehis or her compulsory education. Article 7 8
4 required the educational psychology centre terabte all the documents relevant to the decision
and to make a recommendation to the head teadfjediag the type of school.

D. Decree no. 73/2005 on the education of childprmpils and students with special educational
needs and gifted children, pupils and students

37. Article 1 of the Decree provides that pupitsl &tudents with special educational needs are to
be educated with the help of support measures gloatbeyond or are different from the
individualised educational and organisational messavailable in ordinary schools.

38. Article 2 provides that children whose speeilicational needs have been established with the
aid of an educational or psychological examinapenformed by an educational guidance centre
will receive special schooling if they have cleadaompelling needs that warrant their placement
in a special education system.

E. Domestic practice at the material time
1. Psychological examination

39. The testing of intellectual capacity in an @tional psychology centre with the consent of the
child's legal guardians was neither compulsoryangomatic. The recommendation for the child to
sit the tests was generally made by teachers ereithen the child first enrolled at the schoolfor i
difficulties were noted in its ordinary primary-sui education — or by paediatricians.

40. According to the applicants, who cited expéntghis field, the most commonly used tests
appeared to be variants of the 'Wechsler Inteltigefcale for Children' (PDW and WISC IIl) and
the 'Stanford-Binet Intelligence test'. Citing wars opinions, including those of teachers and
psychologists and the head of the special-schapartiment at the Czech Ministry of Education in
February 1999, the applicants submitted that tets tesed were neither objective nor reliable, as
they had been devised solely for Czech childrerd had not recently been standardised or
approved for use with Roma children. Moreover, neasures had been taken to enable Roma
children to overcome their cultural and linguistitisadvantages in the tests. Nor had any



instructions been given to restrict the latitudat ttvas given in the administration of the tests and
the interpretation of the results. The applicai$® alrew attention to a 2002 report in which the
Czech schools inspectorate noted that childrenonttany significant mental deficiencies were still

being placed in special schools.

41. In the report submitted by the Czech Repuinid April 1999 pursuant to Article 25 § 1 of the
Framework Convention for the Protection of Natiordinorities, it was noted that the
psychological tests “are conceived for the majopbpulation and do not take Romani specifics
into consideration”.

The Advisory Committee on the Framework Conventiated in its first report on the Czech
Republic, which was published on 25 January 2002t while these schools were designed for
mentally handicapped children, it appeared thatym@oma children who were not mentally
handicapped were placed in them owing to real ocgdeed language and cultural differences
between Roma and the majority. The Committee stcedisat “placing children in such special
schools should take place only when it is absolutecessary and always on the basis of consistent,
objective and comprehensive tests”.

In its second report on the Czech Republic pubtistre 26 October 2005 the Advisory Committee
observed: “Tests and methods used to assess cisldnéellectual abilities upon school enrolment
have already been revised with a view to ensuiiag they are not misused to the detriment of
Roma children”. However, it noted with concern thavision of the psychological tests used in
this context has not had a marked impact. Accortbngnofficial estimates, Roma account for up to
70% of pupils in the [special] schools, and thieaving regard to the percentage of Roma in the
population — raises doubts concerning the testglityaand the relevant methodology followed in
practice”.

42. In its report on the Czech Republic publisbed21 March 2000, the European Commission
against Racism and Intolerance (ECRI) noted thahweglling of Roma children to special schools
was reported to be often quasi-automatic. Accordm@&CRI, the poor results obtained by these
children in the pre-school aptitude tests coulcekplained by the fact that in the Czech Republic
most Roma children did not attend kindergarten atioc. ECRI therefore considered that the
practice of channelling Roma/Gypsy children intespl schools for the mentally-retarded should
be fully examined, to ensure that any testing usas fair and that the true abilities of each child
were properly evaluated.

In its next report on the Czech Republic, which \wablished in June 2004, ECRI noted that the
test developed by the Czech Ministry of Education dssessing a child's mental level was not
mandatory, and was only one of a battery of toold methods recommended to the educational
guidance centres.

43. In his final report on the Human Rights Siimatof the Roma, Sinti and Travellers in Europe
dated 15 February 2006, the Commissioner for Humaghts observed: “Roma children are

frequently placed in classes for children with spleneeds without an adequate psychological or
pedagogical assessment, the real criteria clearhgltheir ethnic origin”.

44. According to the observations submitted by ltiternational Step by Step Association, the
Roma Education Fund and the European Early ChildH®esearch Association, countries in east
central and south eastern Europe typically lackatbnal definitions of “disability” (related to the
placement of students in special schools) and deéditions in which some form of disability was
connected to the socio-cultural background of thi#dg thus leaving the door to discriminatory



practices open. Data on children with disabilitresre drawn largely from administrative sources
rather than being derived from a thorough assesswofethe actual characteristics of the child.
Thus, divisive practices and the use of a singievere common in the 1990s.

It is alleged in the observations that the assessosed to place Roma children in special schools
in the Ostrava region ran contrary to effectiveeasment indicators that were well known by the
mid 1990s, for example, those published in 198TheyNational Association for the Education of
Young Children (USA). These indicators were nowoatded with the Global Alliance for the
Education of Young Children, which included membmganisations in Europe and, more
particularly, the Czech Republic. Relevant indicstancluded: ethical principles to guide
assessment practices; the use of assessment iastaufor their intended purposes and in such a
way as to meet professional quality criteria; ass®eRts appropriate to the ages and other
characteristics of the children being assessedigretion of the developmental and educational
significance of the subject-matter of the assesgntie@ use of assessment evidence to understand
and improve learning; the gathering of assessmaderce from realistic settings and in situations
that reflected children's actual performance; tbe of multiple sources of evidence gathered over
time for assessments; the constant linking of sengeto follow up; limitations on the use of
individually administered, norm-referenced tesis @dequate information for staff and families
involved in the assessment process.

Thus, the assessment of Roma children in the Gstegion did not take into account the language
and culture of the children, or their prior leampiexperiences, or their unfamiliarity with the
demands of the testing situation. Single rathen thaltiple sources of evidence were used. Testing
was done in a single administration, not over tifBgidence was not obtained in realistic or
authentic settings where children could demonstitaég skills. Undue emphasis was placed on
individually administered, standardised tests narime other populations.

According to studies cited in these observation8lIQEF, Innocenti Insight (2005); Save the
Children (2000), 'Denied a future: The right to eatlion of Roma/Gypsy and Traveller children’;
D.J. Losen and G. Orfield (2002), 'Introduction:cRé& inequity in special education' (Cambridge,
MA: Harvard Education Press)), disproportionatelgcpng certain groups of students in special
education resulted from an array of factors, inclgdunconscious racial bias on the part of school
authorities, large resource inequalities, an uiijabte reliance on IQ and other evaluation tools,
educators' inappropriate responses to the pressiifeigh-stakes testing, and power differentials
between minority parents and school officials”. $hgchool placement through psychological
testing often reflected racial biases in the sgaencerned.

45. The respondent Government observed that thfcation of European norms used by
psychologists was currently under way and thatState authorities had taken all reasonable steps
to ensure that the psychological tests were adteneid by appropriately qualified experts with
university degrees applying the latest professianal ethical standards in their specialised fikld.
addition, research conducted in 1997 by Czech éxperthe request of the Ministry of Education
showed that Roma children had attained in a standest of intelligence (WISC III) only
insignificantly lower results than comparable noori Czech children (one point on the 1Q scale).

2. Consent to placement in a special school
46. Article 7 of Decree no. 127/1997 on specidlisehools made the consent of the legal

guardians a condition sine qua non for the chiidt&ement in a special school. The applicants
noted that the Czech legislation did not requieedbnsent to be in writing. Nor did information on



the education provided by special schools or thsequences of the child's placement in a special
school have to be provided beforehand.

47. In its report on the Czech Republic publisiedVarch 2000, ECRI observed that Roma
parents often favoured the channelling of Romadechil to special schools, partly to avoid abuse
from non-Roma children in ordinary schools andasoh of the child from other neighbourhood

Roma children, and partly owing to a relatively ltawvel of interest in education.

In its report on the Czech Republic published ineJ2004, ECRI noted that when deciding whether
or not to give their consent, parents of Roma clild'continued to lack information concerning the
long-term negative consequences of sending theldreh to such schools, which were often
presented to parents as an opportunity for theidem to receive specialised attention and be with
other Roma children”.

48. According to information obtained by the Fiidm its Czech affiliate, many schools in the
Czech Republic are reluctant to accept Roma childféat reluctance is explained by the reaction
of the parents of non-Roma children, which, in ntone cases, has been to remove their children
from integrated schools because the parents faathk level of the school will fall following the
arrival of Roma children or, quite simply, becaugeprejudice against the Roma. It is in that
context that Roma children undergo tests designesdertain their capacity to follow the ordinary
curriculum, following which parents of Roma childrare encouraged to place their children in
special schools. The parents' choice to place teidren in special schools, where that is what
they choose to do, is consistent with the schotihaities' desire not to admit so many Roma
children that their arrival might induce the paesewnf non-Roma children to remove their own
children from the school.

3. Consequences

49. Pupils in special schools follow a specialricutum supposedly adapted to their intellectual
capacity. After completing their course of compuseducation in this type of school, they may
elect to continue their studies in vocational tirgncentres or, since 18 February 2000, in other
forms of secondary school (provided they are ablestablish during the admissions procedure that
they satisfy the entrance requirements for thedseh course).

Further, Article 6 8 2 of Decree no. 127/1997 daped that if during the pupil's school career ¢her
was a change in the nature of his or her disalulity the specialised school was no longer adapted
to the level of disability, the head teacher of $khbool attended by the child or pupil was required
after an interview with the pupil's guardian, tccammend the pupil's placement in another
specialised school or in an ordinary school.

50. In his final report on the Human Rights Sitomatof the Roma, Sinti and Travellers in Europe
dated 15 February 2006, the Commissioner for HuRights noted: “Being subjected to special
schools or classes often means that these chilttow a curriculum inferior to those of
mainstream classes, which diminishes their oppdrasnfor further education and for finding
employment in the future. The automatic placemérRRama children in classes for children with
special needs is likely to increase the stigmaatelling the Roma children as less intelligent and
less capable. At the same time, segregated ednaddines both the Roma and non-Roma children
the chance to know each other and to learn todssequal citizens. It excludes Roma children from
mainstream society at the very beginning of theged, increasing the risk of their being caught in
the vicious circle of marginalisation”.



51. The Advisory Committee on the Framework Comieenfor the Protection of National
Minorities noted in its second report on the CzBapublic, which was published on 26 October
2005, that placement in a special school “makesoite difficult for Roma children to gain access
to other levels of education, thus reducing théiances of integrating in the society. Although
legislation no longer prevents children from adwvagdrom 'special’ to regular secondary schools,
the level of education offered by 'special’ schaserally does not make it possible to cope with
the requirements of secondary schools, with theltrésat most drop out of the system”.

52. According to the observations submitted by lfternational Step by Step Association, the
Roma Education Fund and the European Early Childi®esearch Association, the placement of
children in segregated special schools was an eleaofia very early “tracking” of students, in this
case by assigning children perceived to be of “bility” or “low potential” to special schools
from an early age. Such practices increased edumehtinequity as they had especially negative
effects on the achievement levels of disadvantafpddren (see, inter alia, the communication to
the Council and the European Parliament on 'effyeand equity in the European education and
training systems' (COM/2006/0481, 8 September 2008he longer-term consequences of
“tracking” included pupils being channelled towarlss prestigious forms of education and
training and pupils dropping out of school earlyadking could thus help create a social
construction of failure.

53. In their observations to the Court, the orgatons Minority Rights Group International,
European Network against Racism and European Rafoariation Office noted that children in
special schools followed a simplified curriculumatiwas considered appropriate for their lower
level of development. Thus, in the Czech Republhddren in special schools were not expected to
know the alphabet or numbers up to 10 until thedltbr fourth school-year, while their counterparts
in regular schools acquired that knowledge in tist year.

[1l. COUNCIL OF EUROPE SOURCES
A. The Committee of Ministers

Recommendation No. R (2000) 4 of the Committee ofidflers to member states on the education
of Roma/Gypsy children in Europe (adopted by then@ittee of Ministers on 3 February 2000 at
the 696th meeting of the Ministers' Deputies)

54. The recommendation provides as follows:

“The Committee of Ministers, under the terms ofidé 15.b of the Statute of the Council of
Europe,

Considering that the aim of the Council of Européa achieve greater unity between its members
and that this aim may be pursued, in particulagugh common action in the field of education;

Recognising that there is an urgent need to buweld foundations for future educational strategies
toward the Roma/Gypsy people in Europe, particylarlview of the high rates of illiteracy or
semi-literacy among them, their high drop-out rdtes low percentage of students completing
primary education and the persistence of featwrels as low school attendance;

Noting that the problems faced by Roma/Gypsiehénfield of schooling are largely the result of
long-standing educational policies of the past,clwHed either to assimilation or to segregation of
Roma/Gypsy children at school on the grounds timgt tvere 'socially and culturally handicapped’;



Considering that the disadvantaged position of R@wgasies in European societies cannot be
overcome unless equality of opportunity in thedief education is guaranteed for Roma/Gypsy
children;

Considering that the education of Roma/Gypsy céildshould be a priority in national policies in
favour of Roma/Gypsies;

Bearing in mind that policies aimed at addressheggroblems faced by Roma/Gypsies in the field
of education should be comprehensive, based orclamwledgement that the issue of schooling
for Roma/Gypsy children is linked with a wide ramgfeother factors and pre-conditions, namely
the economic, social and cultural aspects, anfigheagainst racism and discrimination;

Bearing in mind that educational policies in favafirRoma/Gypsy children should be backed up
by an active adult education and vocational edangiplicy; ...

Recommends that in implementing their educatioicigs the governments of the member states:
— be guided by the principles set out in the appetadthis Recommendation;

— bring this Recommendation to the attention of thkevant public bodies in their respective
countries through the appropriate national charhels

55. The relevant sections of the Appendix to Reoemdation No. R (2000) 4 read as follows:
“Guiding principles of an education policy for Rof@gpsy children in Europe
|. Structures

1. Educational policies for Roma/Gypsy childrerowdd be accompanied by adequate resources
and the flexible structures necessary to meet itrexgity of the Roma/Gypsy population in Europe
and which take into account the existence of Romyagé groups which lead an itinerant or semi-
itinerant lifestyle. In this respect, it might bevesaged having recourse to distance educatioedbas
on new communication technologies.

2. Emphasis should be put on the need to betterdinate the international, national, regional and
local levels in order to avoid dispersion of effoaind to promote synergies.

3. To this end member states should make the Wessof Education sensitive to the question of
education of Roma/Gypsy children.

4. In order to secure access to school for Romag®hildren, pre-school education schemes
should be widely developed and made accessibleeto.t

5. Particular attention should also be paid tortbed to ensure better communication with parents,
where necessary using mediators from the Roma/Ggpsymunity which could then lead to
specific career possibilities. Special informatamd advice should be given to parents about the
necessity of education and about the support mésrhanthat municipalities can offer families.
There has to be mutual understanding between gaaant schools. The parents' exclusion and lack
of knowledge and education (even illiteracy) alsevpnt children from benefiting from the
education system.



6. Appropriate support structures should be seinuprder to enable Roma/Gypsy children to
benefit, in particular through positive action,rfr@qual opportunities at school.

7. The member states are invited to provide theessmary means to implement the above-
mentioned policies and arrangements in order teeclbe gap between Roma/Gypsy pupils and
majority pupils.

[I. Curriculum and teaching material

8. Educational policies in favour of Roma/Gypsidilen should be implemented in the framework
of broader intercultural policies, taking into agob the particular features of the Romani culture
and the disadvantaged position of many Roma/Gyjpsittee member states.

9. The curriculum, on the whole, and the teachiraerial should therefore be designed so as to
take into account the cultural identity of Roma/&yghildren. Romani history and culture should
be introduced in the teaching material in ordemdflect the cultural identity of Roma/Gypsy
children. The participation of representativeshi Roma/Gypsy community should be encouraged
in the development of teaching material on theolnystculture or language of the Roma/Gypsies.

10. However, the member states should ensurethimtdoes not lead to the establishment of
separate curricula, which might lead to the settipgf separate classes.

11. The member states should also encourage tedogenent of teaching material based on good
practices in order to assist teachers in theiydadrk with Roma/Gypsy pupils.

12. In the countries where the Romani languaggaken, opportunities to learn in the mother
tongue should be offered at school to Roma/Gypsdgreim.

lll. Recruitment and training of teachers
13. It is important that future teachers shouldpbmvided with specific knowledge and training to
help them understand better their Roma/Gypsy puplie education of Roma/Gypsy pupils should

however remain an integral part of the general atioical system.

14. The Roma/Gypsy community should be involvethendesigning of such curricula and should
be directly involved in the delivery of informatida future teachers.

15. Support should also be given to the training aecruitment of teachers from within the
Roma/Gypsy community.

B. The Parliamentary Assembly

1. Recommendation no. 1203 (1993) on Gypsies iofeu

56. The Parliamentary Assembly made, inter dti@,following general observations:

“One of the aims of the Council of Europe is torpate the emergence of a genuine European

cultural identity. Europe harbours many differeultares, all of them, including the many minority
cultures, enriching and contributing to the cultwligersity of Europe.



A special place among the minorities is reserved3gpsies. Living scattered all over Europe, not
having a country to call their own, they are a tEwgopean minority, but one that does not fit into
the definitions of national or linguistic minorisie

As a non-territorial minority, Gypsies greatly cobtte to the cultural diversity of Europe. In
different parts of Europe they contribute in diffiet ways, be it by language and music or by their
trades and crafts.

With central and east European countries now mersiages, the number of Gypsies living in the
area of the Council of Europe has increased dedistic

Intolerance of Gypsies by others has existed througthe ages. Outbursts of racial or social
hatred, however, occur more and more regularly, taedstrained relations between communities
have contributed to the deplorable situation inclitthe majority of Gypsies lives today.

Respect for the rights of Gypsies, individual, famental and human rights and their rights as a
minority is essential to improve their situation.

Guarantees for equal rights, equal chances, emathtient, and measures to improve their situation
will make a revival of Gypsy language and cultuos$ble, thus enriching the European cultural
diversity.

The guarantee of the enjoyment of the rights aaddoms set forth in Article 14 of the European

Convention on Human Rights is important for Gypséss it enables them to maintain their
individual rights.

57. As far as education is concerned, the Recordatiem states:

“The existing European programmes for training beas of Gypsies should be extended;

Special attention should be paid to the educatfowamen in general and mothers together with
their younger children;

Talented young Gypsies should be encouraged tg sindito act as intermediaries for Gypsies;

”

2. Recommendation no. 1557 (2002): 'The legahsdn of Roma in Europe’

58. This recommendation states, inter alia:

3. Today Roma are still subjected to discrimimatiomarginalisation and segregation.
Discrimination is widespread in every field of pigband personal life, including access to public
places, education, employment, health serviceshanding, as well as crossing borders and access
to asylum procedures. Marginalisation and the esoon@nd social segregation of Roma are turning
into ethnic discrimination, which usually affecketweakest social groups.



4. Roma form a special minority group, in so fatley have a double minority status. They are an
ethnic community and most of them belong to theadlyadisadvantaged groups of society.

15. The Council of Europe can and must play anomamt role in improving the legal status, the
level of equality and the living conditions of RonTdhe Assembly calls upon the member states to
complete the six general conditions, which are semey for the improvement of the situation of
Roma in Europe:

c. to guarantee equal treatment for the Romanyritynas an ethnic or national minority group in
the field of education, employment, housing, heahld public services. Member states should give
special attention to:

i. promoting equal opportunities for Roma on thiedur market;

ii. providing the possibility for Romany studertts participate in all levels of education from
kindergarten to university;

iii. developing positive measures to recruit Romaublic services of direct relevance to Roma
communities, such as primary and secondary scheotsal welfare centres, local primary health
care centres and local administration;

iv. eradicating all practices of segregated sdhgofor Romany children, particularly that of
routing Romany children to schools or classestermentally disabled:;

d. to develop and implement positive action anefgrential treatment for the socially deprived
strata, including Roma as a socially disadvantagethmunity, in the field of education,
employment and housing...;

e. to take specific measures and create specsituitions for the protection of the Romany
language, culture, traditions and identity:

ii. to encourage Romany parents to send theiddl to primary school, secondary school and
higher education, including college or universigjmd give them adequate information about the
necessity of education;

v. to recruit Roma teaching staff, particularlyaireas with a large Romany population;

f. to combat racism, xenophobia and intolerancg tinensure non-discriminatory treatment of
Roma at local, regional, national and internatideagls:



vi. to pay particular attention to the phenomenbdthe discrimination against Roma, especially in
the fields of education and employment;

”

C. The European Commission against Racism antehatice (ECRI)

1. ECRI general policy recommendation no. 3: 'Catimg racism and intolerance against
Roma/Gypsies' (adopted by ECRI on 6 March 1998)

59. The relevant sections of this recommendatiates

“The European Commission against Racism and Irantas:

Recalling that combating racism, xenophobia, antigem and intolerance forms an integral part of
the protection and promotion of human rights, tingse rights are universal and indivisible, and
that all human beings, without any distinction venever, are entitled to these rights;

Stressing that combating racism, xenophobia, antisem and intolerance is above all a matter of
protecting the rights of vulnerable members of stygi

Convinced that in any action to combat racism aisdruinination, emphasis should be placed on
the victim and the improvement of his or her sitat

Noting that Roma/Gypsies suffer throughout Euromenf persisting prejudices, are victims of a
racism which is deeply-rooted in society, are thegdét of sometimes violent demonstrations of
racism and intolerance and that their fundameidhts are regularly violated or threatened;

Noting also that the persisting prejudices agdRmnha/Gypsies lead to discrimination against them
in many fields of social and economic life, andtteach discrimination is a major factor in the
process of social exclusion affecting many Roma&ag

Convinced that the promotion of the principle détance is a guarantee of the preservation of open
and pluralistic societies allowing for a peacefHexistence;

recommends the following to Governments of membateS:

— to ensure that discrimination as such, as wellissriminatory practices, are combated through
adequate legislation and to introduce into ciwV pecific provisions to this end, particularlytive
fields of employment, housing and education;

— to vigorously combat all forms of school segregatowards Roma/Gypsy children and to ensure
the effective enjoyment of equal access to educatio

”



2. ECRI general policy recommendation no. 7 ononat legislation to combat racism and racial
discrimination (adopted by ECRI on 13 December 2002

60. The following definitions are used for the pases of this Recommendation:

“a) 'racism' shall mean the belief that a grounchsas race, colour, language, religion, natiopalit
or national or ethnic origin justifies contempt fomperson or a group of persons, or the notion of
superiority of a person or a group of persons.

b) 'direct racial discrimination' shall mean anffedential treatment based on a ground such as
race, colour, language, religion, nationality otioxaal or ethnic origin, which has no objective and

reasonable justification. Differential treatmentsha@o objective and reasonable justification if it

does not pursue a legitimate aim or if there is aakasonable relationship of proportionality

between the means employed and the aim soughtreabsed.

c) 'indirect racial discrimination' shall mean easvhere an apparently neutral factor such as a
provision, criterion or practice cannot be as gasdmplied with by, or disadvantages, persons
belonging to a group designated by a ground suchaes colour, language, religion, nationality or
national or ethnic origin, unless this factor hasoajective and reasonable justification. Thiselatt
would be the case if it pursues a legitimate aimd #&nthere is a reasonable relationship of
proportionality between the means employed anditmesought to be realised.

61. In the explanatory memorandum to this recontagon, it is noted (point 8) that the
definitions of direct and indirect racial discrimtion contained in paragraph 1 b) and c) of the
Recommendation draw inspiration from those conthine Council Directive 2000/43/EC
implementing the principle of equal treatment betwpersons irrespective of racial or ethnic origin
and in Council Directive 2000/78/EC establishinggeneral framework for equal treatment in
employment and occupation and on the case-laweoEthropean Court of Human Rights.

3. The report on the Czech Republic publishedeippt&nmber 1997

62. In the section of the report dealing with gwicy aspects of education and training, ECRI

stated that public opinion appeared sometimes taabieer negative towards certain groups,

especially the Roma/Gypsy community, and suggettat further measures should be taken to
raise public awareness of the issues of racismrgnbtkrance and to improve tolerance towards all

groups in society. It added that special measunesild be taken as regards the education and
training of the members of minority groups, patiécly members of the Roma/Gypsy community.

4. The report on the Czech Republic published ardiA 2000

63. In this report, ECRI stated that the disadwges and effective discrimination faced by
members of the Roma/Gypsy community in the fieldediication was of particularly serious
concern. It was noted that Roma/Gypsy children wagtly over-represented in special schools and
that their channelling to special schools was regabto be often quasi-automatic. Roma/Gypsy
parents often favoured this solution, partly to idvabuse from non-Roma/Gypsy children in
ordinary schools and isolation of the child fronhet neighbourhood Roma/Gypsy children, and
partly owing to a relatively low level of interest education. Most Roma/Gypsy children were
consequently relegated to educational facilitiesigieed for other purposes, offering little
opportunity for skills training or educational pegption and therefore very limited opportunity for
further study or employment. Participation of mensb&f the Roma/Gypsy community in education
beyond the primary school level was extremely rare.



64. ECRI therefore considered that the practicehainnelling Roma/Gypsy children into special

schools for the mentally-retarded should be fukgirained, to ensure that any testing used was fair
and that the true abilities of each child were propevaluated. ECRI also considered that it was
fundamental that Roma/Gypsy parents should be raadee of the need for their children to attend

regular education. In general, ECRI considered thate was a need for closer involvement of

members of the Roma/Gypsy community in matters eomieg education. As a start, the authorities

needed to ensure that Roma/Gypsy parents werefldgpinformed of measures taken and were

encouraged to participate in educational decisidfesting their children.

5. The report on the Czech Republic publishedime 2004

65. With regard to the access of Roma childreedwocation, ECRI said in this report that it was

concerned that Roma children continued to be sespécial schools which, besides perpetuating
their segregation from mainstream society, seveategdvantaged them for the rest of their lives.

The standardised test developed by the Czech Mini$tEducation for assessing a child's mental

level was not mandatory and was only one of a batietools and methods recommended to the
psychological counselling centres. As to the otlement required in order to send a child to a
special school — the consent of the child's legakdian — ECRI observed that parents making such
decisions continued to lack information concerriimg long-term negative consequences of sending
their children to such schools, which were ofteaspnted to parents as an opportunity for their
children to receive specialised help and be witieoRoma children. ECRI also said that it had

received reports of Roma parents being turned dxay ordinary schools.

ECRI also noted that the Schools Act had enteréal force in January 2000 and provided the
opportunity for pupils from special schools to gpfar admission to secondary schools. According
to various sources, that remained largely a thealgbossibility as special schools did not provide
children with the knowledge required to follow teecondary-school curriculum. There were no
measures in place to provide additional educatgoupils who had gone through the special school
system to bring them to a level where they wouldablequately prepared for ordinary secondary
schools.

ECRI had received very positive feedback concerning success of 'zero grade courses'
(preparatory classes) at pre-school level in irgirgathe number of Roma children who attended
ordinary schools. It expressed its concern, howexegr a new trend to maintain the system of
segregated education in a new form — this involsjeekcial classes in mainstream schools. In that
connection, a number of concerned actors were agbthat the proposed new Schools Act created
the possibility for even further separation of Rotheough the introduction of a new category of

special programmes for the “socially disadvantaged”

Lastly, ECRI noted that despite initiatives takegrttoe Ministry of Education (classroom assistants,
training programmes for teachers, revision of thenary school curriculum), the problem of low
levels of Roma participation in secondary and higdtication that had been described by ECRI in
its second report persisted.

D. Framework Convention for the Protection of Ha#l Minorities

1. The report submitted by the Czech Republic dxpfil 1999 pursuant to Article 25 8 1 of the
Framework Convention for the Protection of Natiokthorities

66. The report stated that the Government hadtadapeasures in the education sphere that were
focused on providing suitable conditions especiddly children from socially and culturally



disadvantaged environments, in particular the Roamamunity, by opening preparatory classes in
elementary and special schools. It was noted fRatrfany children with average or above-average
intellect are often placed in such schools on #dof results of psychological tests (this happen
always with the consent of the parents). These s conceived for the majority population and
do not take Romany specifics into considerationrk\ie being done on restructuring these tests”.
In some special schools Roma pupils made up bet@@#nand 90% of the total number of pupils.

2. The report submitted by the Czech Republic dalf2 2004

67. The Czech Republic accepted that the Roma pamecularly exposed to discrimination and
social exclusion and said that it was preparingptiamduce comprehensive anti-discrimination tools
associated with the implementation of the Coundie€ive implementing the principle of equal
treatment. New legislation was due to be enact&2D0% (the Act, Law no. 561/2004, was passed
on 24 September 2004 and entered into force omdadya 2005).

In the field of Roma education, the report saidt ttiee State had taken various measures of
affirmative action in order to radically change tpeesent situation of Roma children. The
Government regarded the practice of referring lamg@mbers of Roma children to special schools as
untenable. The need for affirmative action was wloieonly to the socio-cultural handicap of Roma
children, but also to the nature of the whole etdanasystem and its inability to sufficiently rette
cultural differences. The proposed new Schoolsvwatld bring changes to the special education
system by transforming “special schools” into “gpegrimary schools”, thus providing the
children targeted assistance in overcoming theiciosoultural handicap. These included
preparatory classes, individual study programmaes daildren in special schools, measures
concerning pre-school education, an expanded wl@gsistants from the Roma community and
specialised teacher-training programmes. As orteeomain problems encountered by Roma pupils
was their poor command of the Czech language, timsivly of Education considered that the best
solution (and the only realistic one) would be toyide preparatory classes at the pre-school stage
for children from disadvantaged socio-cultural kgrokinds.

The report also cited a number of projects andnaragies that had been implemented nationally in
this sphere (‘Support for Roma integration’, 'Paogne for Roma integration/Multicultural
education reform’, and 'Reintegrating Roma speaciabol pupils in primary schools’).

3. Opinion on the Czech Republic of the Advisomn@nittee on the Framework Convention for
the Protection of National Minorities, published 2 January 2002

68. The Advisory Committee noted that while the@al schools were designed for mentally
handicapped children, it appeared that many Ronidreh who were not mentally handicapped
were placed in these schools due to real or perdei@nguage and cultural differences between
Roma and the majority. It considered that this focacwas not compatible with the Framework
Convention and stressed that placing children iohsschools should take place only when
absolutely necessary and always on the basis sistent, objective and comprehensive tests.

69. The special schools had led to a high levedepiaration of Roma pupils from others and to a
low level of educational skills in the Roma comntyniThis was recognised by the Czech
authorities. Both governmental and civil societyoas agreed on the need for a major reform. There
was however disagreement about the precise natuhe geform to be carried out, the amount of
resources to be made available and the speed vhithweforms were being implemented. The
Advisory Committee was of the opinion that the Graathorities ought to develop the reform, in
consultation with the persons concerned, so ansare equal opportunities for access to schools



for Roma children and equal rights to an ordinatyaation, in accordance with the principles set
out in Committee of Ministers Recommendation NdO@) 4 on the education of Roma/Gypsy
children in Europe.

70. The Advisory Committee noted with approvalitigatives that had been taken to establish so-
called zero-classes, allowing the preparation ahRehildren for basic school education, inter alia,
by improving their Czech language skills, and emagead the authorities to make these facilities
more broadly available. It also considered the tavraof posts of Roma pedagogical advisors in
schools, a civil society initiative, to be a mosspive step. The Advisory Committee encouraged
the State authorities in their efforts to ensureititrease and development of such posts. A further
crucial objective was to ensure a much higher nundfeRoma children had access to and
successfully completed secondary education.

4. The Advisory Committee's opinion on the Czeelptblic, published on 26 October 2005

71. In this opinion, the Advisory Committee notkdt the authorities were genuinely committed to
improving the educational situation of Roma chifdrand were trying, in various ways, to realise
this aim in practice. In that connection, it notidht it was too early to determine whether the
revised educational system introduced by the newo&s Act (Law no. 561/2004) would
substantially change the existing situation of enggresentation of Roma children in special
schools or special classes.

72. The Advisory Committee noted that the authewmitwere paying special attention to the
unjustified placement of Roma children in speciahals. Tests and methods used to assess
children’s intellectual abilities upon school emeht had already been revised with a view to
ensuring that they were not misused to the detrinekénRoma children. Special educational
programmes had been launched to help Roma chilovercome their problems. These included
waiving fees for the last year of pre-school edocatrelaxing the rules on minimum class sizes,
more individualised education, appointing educatioassistants (mostly Roma), as well as
producing methodological handbooks and guidelir@stéachers working with Roma children.
Preparatory pre-school classes had also been sggafor Roma children, and had worked well,
although on a fairly limited scale. To accommodaliethe children concerned, these measures
needed to be applied more widely. The Advisory Caitei® also took note of the special support
programme for Roma access to secondary and higheagon, and of the efforts that had been
made to build up a network of qualified Roma teaslaad educational assistants.

73. The Advisory Committee noted, however, thdtalgh constant monitoring and evaluation of
the school situation of Roma children was one ef@overnment's priorities, the State Report said
little about the extent to which they were currgntitegrated in schools, or the effectiveness and
impact of the many measures that had been takehdar. It noted with concern that the measures
had produced few improvements and that local ailiéerdid not systematically implement the
Government's school support scheme and did notyalave the determination needed to act
effectively in this field.

74. The Advisory Committee noted with concern tlaaicording to non-governmental sources, a
considerable number of Roma children were stilhbgilaced in special schools at a very early age,
and that revision of the psychological tests usedhis context had not had a marked impact.
According to unofficial estimates, Roma accountedup to 70% of pupils in these schools, and
this — having regard to the percentage of Romdeénpopulation — raised doubts concerning the
tests' validity and the methodology followed. Thiation was made all the more disturbing by the
fact that it also made it more difficult for Romiildren to gain access to other levels of education



thus reducing their chances of integrating in ggcidlthough legislation no longer prevented
children from advancing from special to ordinarg@®dary schools, the level of education offered
by special schools generally did not make it pdssib cope with the requirements of secondary
schools, with the result that most dropped outhef gystem. Although estimates of the number of
Roma children who remained outside the school systaried, those who did attend school rarely
advanced beyond primary school.

75. In addition, the Advisory Committee noted that spite of the awareness-raising initiatives
taken by the Ministry of Education, many of the Roahildren who attended ordinary schools were
isolated by other children and by teaching staffewen placed in separate classes. At the same
time, it was recognised that in some schools Rohilaren were the largest pupil-group simply
because the schools concerned were located neapldbes where Roma resided compactly.
According to other sources, material conditionssmme of the schools they attended were
precarious and the teaching they received was stillnost cases, insufficiently adapted to their
situation. It was important to ensure that the$mals, too, provided quality education.

76. According to the Advisory Committee prioritgchto go to placing Roma children in ordinary
schools, supporting and promoting preparatory elmssd also to educational assistants. Recruiting
Roma teaching staff, and making all education staffre of the specific situation of Roma children
also needed to receive increased attention. Awveadativolvement on the part of the parents, in
particular with regard to the implementation of tteav Schools Act, also needed to be promoted as
a condition sine qua non for the overall improvemeithe educational situation of the Roma.
Lastly, more determined action was needed to comsbé&ition of Roma children in both ordinary
and special schools. A clearer approach, coupldld imstructions and immediate action on all
levels, was needed to put an end to unjustifiedegoient of these children in special schools
designed for children with mental disabilities. égffive monitoring measures, particularly designed
to eliminate undue placement of children in sudtosts, had to be one of the authorities' constant
priorities.

E. Commissioner for Human Rights

Final Report by Mr Alvaro Gil-Robles on the HumaigRs Situation of the Roma, Sinti
and Travellers in Europe (dated 15 February 2006)

77. In the third section of the report, which cemms discrimination in education, the
Commissioner noted that the fact that a significamhber of Roma children did not have access to
education of a similar standard enjoyed by otheldan was in part a result of discriminatory
practices and prejudices. In that connection, hechthat segregation in education was a common
feature in many Council of Europe member Statesome countries there were segregated schools
in segregated settlements, in others special ddesé&koma children in ordinary schools or a clear
over-representation of Roma children in classescfoldren with special needs. Roma children
were frequently placed in classes for children sjlecial needs without an adequate psychological
or pedagogical assessment, the real criteria gldmming their ethnic origin. Being subjected to
special schools or classes often meant that theklren followed a curriculum inferior to those of
mainstream classes, which diminished their oppdrasnfor further education and for finding
employment in the future. The automatic placemérRama children in classes for children with
special needs was likely to increase the stigmialbgiling the Roma children as less intelligent and
less capable. At the same time, segregated edoaddimed both the Roma and non-Roma children
the chance to know each other and to learn toa$svequal citizens. It excluded Roma children from
mainstream society at the very beginning of thiged, increasing the risk of their being caught in
the vicious circle of marginalisation.



78. In the Czech Republic, the Commissioner whktt@t the young members of the Roma/Gypsy
community were drastically over-represented in t&mlé schools and classes for children with a

slight mental disability. At the same time he nothkat the authorities had introduced Roma

assistant teachers in ordinary classes and setalipmmary classes and that these initiatives had
had promising results, though only on a small schle to the lack of adequate resources. In
particular, preparatory classes for socially disadaged children had been central in efforts to
overcome excessive attendance of Roma childrepanial schools. The Czech authorities deemed
that preparatory schools attached to nursery sshwad been particularly successful in easing the
integration of Roma children in ordinary schools. 2004 the Czech Republic also had 332
teacher's assistants who attended the special né&asna pupils.

79. It was also noted that special classes oliapaaricula for the Roma had been introduced with
good intentions, for the purposes of overcominglege barriers or remedying the lack of pre-
school attendance of Roma children. Evidently,aswmecessary to respond to such challenges, but
segregation or systematic placement of Roma childreclasses which followed a simplified or a
special Romani-language curriculum while isolatihgm from other pupils was clearly a distorted
response. Instead of segregation, significant esiph@ad to be placed on measures such as pre-
school and in-school educational and linguisticpgwpas well as the provision of school assistants
to work alongside teachers. In certain communitiea/as crucial to raise the awareness of Roma
parents, who themselves might not have had thelplitysto attend school, of the necessity and
benefits of adequate education for their children.

80. In conclusion, the Commissioner made a nunabeecommendations related to education.

Where segregated education still existed in onm for another, it had to be replaced by ordinary
integrated education and, where appropriate, batimedgh legislation. Adequate resources had to
be made available for the provision of pre-schahloation, language training and school assistant
training in order to ensure the success of desafoeygefforts. Adequate assessment had to be
made before children were placed in special classewder to ensure that the sole criterion in the

placement was the objective needs of the childhisobr her ethnicity.

IV. RELEVANT COMMUNITY LAW AND PRACTICE

81. The principle prohibiting discrimination orguéring equality of treatment is well establishad i
a large body of Community law instruments basedAaticle 13 of the Treaty instituting the
European Community. This provision enables the Cibuthrough a unanimous decision following
a proposal/recommendation by the Commission anduttation of the European Parliament, to
take the measures necessary to combat discrimmiadised on sex, race or ethnic origin, religion or
belief, disability, age or sexual orientation.

82. Thus, Article 2 8 2 of Council Directive 97/BC of 15 December 1997 on the burden of proof
in cases of discrimination based on sex providésdifect discrimination shall exist where an
apparently neutral provision, criterion or practiisadvantages a substantially higher proportion of
the members of one sex unless that provision,rimiter practice is appropriate and necessary and
can be justified by objective factors unrelatecséa”. Article 4 § 1, which concerns the burden of
proof, reads: “Member States shall take such measas are necessary, in accordance with their
national judicial systems, to ensure that, whers@es who consider themselves wronged because
the principle of equal treatment has not been agdplo them establish, before a court or other
competent authority, facts from which it may bespmeed that there has been direct or indirect
discrimination, it shall be for the respondent toye that there has been no breach of the principle
of equal treatment”.



83. Similarly, the aim of Council Directive 200G/&EC of 29 June 2000 implementing the
principle of equal treatment between persons igetsge of racial or ethnic origin and of Council
Directive 2000/78/EC of 27 November 2000 estahtigha general framework for equal treatment
in employment and occupation is to prohibit in theespective spheres all direct or indirect
discrimination based on race, ethnic origin, religor belief, disability, age or sexual orientation
The preambles to these Directives state as foll6Wse appreciation of the facts from which it may
be inferred that there has been direct or indidestrimination is a matter for national judicial or
other competent bodies, in accordance with rulesmadfonal law or practice. Such rules may
provide, in particular, for indirect discriminatido be established by any means including on the
basis of statistical evidence” and “The rules anhlarden of proof must be adapted when there is a
prima facie case of discrimination and, for thenpiple of equal treatment to be applied effectiyely
the burden of proof must shift back to the respahdehen evidence of such discrimination is
brought”.

84. In particular, Directive 2000/43/EC provides @llows in Articles 2 (Concept of
discrimination) and 8 (Burden of proof):

Article 2

“1. For the purposes of this Directive, the prpteiof equal treatment shall mean that there $fzall
no direct or indirect discrimination based on rhoraethnic origin.

2. For the purposes of paragraph 1:

(a) direct discrimination shall be taken to ocuatrere one person is treated less favourably than
another is, has been or would be treated in a cabfgsituation on grounds of racial or ethnic
origin;

(b) indirect discrimination shall be taken to ocuethere an apparently neutral provision, criterion
or practice would put persons of a racial or ethomigin at a particular disadvantage compared with
other persons, unless that provision, criteriopracctice is objectively justified by a legitimatena
and the means of achieving that aim are appropaiadenecessary.

”

Article 8

“l. Member States shall take such measures asemr@ssary, in accordance with their national

judicial systems, to ensure that, when persons winsider themselves wronged because the
principle of equal treatment has not been appledhem establish, before a court or other

competent authority, facts from which it may bespmeed that there has been direct or indirect
discrimination, it shall be for the respondent toye that there has been no breach of the principle
of equal treatment.

2. Paragraph 1 shall not prevent Member States fintroducing rules of evidence which are more
favourable to plaintiffs.

3. Paragraph 1 shall not apply to criminal procedu



5. Member States need not apply paragraph 1 toepdings in which it is for the court or
competent body to investigate the facts of the.tase

85. Under the case-law of the Court of Justice tlié European Communities (CJEC),
discrimination, which entails the application offféient rules to comparable situations or the
application of the same rule to different situasiomay be overt or covert and direct or indirect.

86. In its Giovanni Maria Sotgiu v. Deutsche Busplest judgment of 12 February 1974 (Case
152-73, point 11), the CJEC stated:

“... the rules regarding equality of treatmentforbid not only overt discrimination by reason of
nationality but also all covert forms of discrimiiza which, by the application of other criteria of
differentiation, lead in fact to the same restilt...

87. In its Bilka-Kaufhaus GmbH v. Karin Weber vétartz judgment of 13 May 1986 (Case
170/84, point 31), it stated:

“... Article 119 of the EEC Treaty is infringed bydepartment store company which excludes part-
time employees from its occupational pension schemiere that exclusion affects a far greater
number of women than men, unless the undertakimmvshthat the exclusion is based on
objectively justified factors unrelated to any disgnation on grounds of sex.”

88. In Regina v. Secretary of State for Employment parte Nicole Seymour-Smith and Laura
Perez (judgment of 9 February 1999, Case C-16§8ints 51, 57, 62, 65 and 77), the CJEC
observed:

“... the national court seeks to ascertain thellegs for establishing whether a measure adopyed b
a Member State has disparate effect as betweeranmiemwomen to such a degree as to amount to
indirect discrimination...

. the Commission proposes a 'statistically sigaift' test, whereby statistics must form an
adequate basis of comparison and the national eoust ensure that they are not distorted by
factors specific to the case. The existence ofssitally significant evidence is enough to estsili
disproportionate impact and pass the onus to tti@aof the allegedly discriminatory measure.

It is also for the national court to assess whetherstatistics concerning the situation ... aleva
and can be taken into account, that is to say, lvelnéhey cover enough individuals, whether they
illustrate purely fortuitous or short-term phenomeand whether, in general, they appear to be
significant (see Case C-127/92 Enderby [1993] EGR35, paragraph 17). ...

Accordingly, ... in order to establish whether aaswee adopted by a Member State has disparate
effect as between men and women to such a degr@eassount to indirect discrimination for the
purposes of Article 119 of the Treaty, the natioz@irt must verify whether the statistics available
indicate that a considerably smaller percentagearhen than men is able to fulfil the requirement
imposed by that measure. If that is the case, tisarglirect sex discrimination, unless that measur
is justified by objective factors unrelated to ahscrimination based on sex.

... If a considerably smaller percentage of wontemtmen is capable of fulfilling the requirement
. imposed by the disputed rule, it is for the Mwem State, as the author of the allegedly



discriminatory rule, to show that the said ruldeets a legitimate aim of its social policy, thaat
aim is unrelated to any discrimination based on aex that it could reasonably consider that the
means chosen were suitable for attaining that aim.”

89. In its judgment of 23 October 2003 in Hildeh&cheit v. Stadt Frankfurt am Main (Case C-
4/02) and Silvia Becker v. Land Hessen (Case C)5tB2 CJEC noted at points 67-69 and 71:

“... it must be borne in mind that Article 119 bktTreaty and Article 141(1) and (2) EC set out the
principle that men and women should receive eqaslfpr equal work. That principle precludes
not only the application of provisions leading tcedt sex discrimination, but also the application
of provisions which maintain different treatmentveeen men and women at work as a result of the
application of criteria not based on sex where é¢hdifferences of treatment are not attributable to
objective factors unrelated to sex discrimination..

It is common ground that the provisions of the BB4B at issue do not entail discrimination
directly based on sex. It is therefore necessargst®ertain whether they can amount to indirect
discrimination...

To establish whether there is indirect discrimio@tiit is necessary to ascertain whether the
provisions at issue have a more unfavourable impagtomen than on men...

Therefore it is necessary to determine whetherstagstics available indicate that a considerably
higher percentage of women than men is affectethbyprovisions of the BeamtVG entailing a

reduction in the pensions of civil servants who enaworked part-time for at least a part of their
career. Such a situation would be evidence of ampaliscrimination on grounds of sex unless the
provisions at issue were justified by objectivetéas unrelated to any discrimination based on sex.”

90. In Debra Allonby v. Accrington & RossendalellEge and Others, Education Lecturing
Services ... and Secretary of State for Educatrah EBmployment (judgment of 13 January 2004,
Case C-256/01), it stated (point 81):

“... it must be held that a woman may rely on stets to show that a clause in State legislation is
contrary to Article 141(1) EC because it discrint@saagainst female workers. ...”

91. Lastly, in Commission of the European Comniesiv. Republic of Austria (judgment of 7
July 2005, Case C-147/03), the CJEC observed @dihtand 46-48):

“According to settled case-law, the principle ofueb treatment prohibits not only overt
discrimination based on nationality but also aled forms of discrimination which, by applying
other distinguishing criteria, lead in fact to tbeme result (see, in particular, Case 152/73 Sotgiu
[1974] ECR 153, paragraph 11; Case C-65/03 ComamissiBelgium , cited above, paragraph 28,
and Case C-209/03 Bidar [2005] ECR 1-0000, pardygtp.

... the legislation in question places holdersemiomdary education diplomas awarded in a Member
State other than the Republic of Austria at a diaathge, since they cannot gain access to Austrian
higher education under the same conditions as otifehe equivalent Austrian diploma.



Thus, although Paragraph ... applies without dititn to all students, it is liable to have a geeat
effect on nationals of other Member States tha\ostrian nationals, and therefore the difference
in treatment introduced by that provision resuiténdirect discrimination.

Consequently, the differential treatment in questoould be justified only if it were based on
objective considerations independent of the nalitynaf the persons concerned and were
proportionate to the legitimate aim of the natiopabvisions (Case C-274/96 Bickel and Franz
[1998] ECR 1I-7637, paragraph 27, and D'Hoop , citedve, paragraph 36).”

V. RELEVANT UNITED NATIONS MATERIALS
A. International Covenant on Civil and PoliticabRts
92. Article 26 of the Covenant provides:

“All persons are equal before the law and are ledtitvithout any discrimination to the equal
protection of the law. In this respect, the lawlkspeohibit any discrimination and guarantee to all
persons equal and effective protection againstidigzation on any ground such as race, colour,
sex, language, religion, political or other opinio@tional or social origin, property, birth or eth
status.”

B. United Nations Human Rights Committee

93. In points 7 and 12 of its General Observations 18 of 10 November 1989 on Non-
Discrimination, the Committee expressed the follaywpinion:

“... the Committee believes that the term 'discniation' as used in the Covenant should be
understood to imply any distinction, exclusion,trieion or preference which is based on any
ground such as race, colour, sex, language, raligolitical or other opinion, national or social
origin, property, birth or other status, and whinas the purpose or effect of nullifying or impagrin
the recognition, enjoyment or exercise by all pessoon an equal footing, of all rights and
freedoms.

... when legislation is adopted by a State pattypust comply with the requirement of article 26
that its content should not be discriminatory.”

94. In point 11.7 of its Views dated 31 July 1995Communication no. 516/1992 concerning the
Czech Republic, the Committee noted:

“The Committee is of the view, however, that thiemnt of the legislature is not alone dispositive in
determining a breach of article 26 of the Covenantpolitically motivated differentiation is
unlikely to be compatible with article 26. But aat avhich is not politically motivated may still
contravene article 26 if its effects are discrinbomg.”

C. International Convention on the EliminationAdif Forms of Racial Discrimination
95. Article 1 of this Convention provides:
“... the term 'racial discrimination' shall mearyatistinction, exclusion, restriction or preference

based on race, colour, descent, or national oriccthmgin which has the purpose or effect of
nullifying or impairing the recognition, enjoymeait exercise, on an equal footing, of human rights



and fundamental freedoms in the political, econgregxial, cultural or any other field of public
life.

”

D. Committee on the Elimination of Racial Discnration

96. In its General Recommendation no. 14 of 22dMdar993 on the definition of discrimination,
the Committee noted, inter alia:

“A distinction is contrary to the Convention iflitas either the purpose or the effect of impairing
particular rights and freedoms. This is confirmeadtibe obligation placed upon States parties by
article 2, paragraph 1 (c), to nullify any law oragtice which has the effect of creating or
perpetuating racial discrimination. ...

In seeking to determine whether an action has factefontrary to the Convention, [the Committee]
will look to see whether that action has an unfiadile disparate impact upon a group distinguished
by race, colour, descent, or national or ethnigiori

97. In its General Recommendation no. 19 of 18ustid 995 on racial segregation and apartheid,
the Committee observed:

“... while conditions of complete or partial racis¢gregation may in some countries have been
created by governmental policies, a condition afiplbsegregation may also arise as an unintended
by-product of the actions of private persons. Imynaities residential patterns are influenced by
group differences in income, which are sometimeslined with differences of race, colour,
descent and national or ethnic origin, so thathaats can be stigmatized and individuals suffer a
form of discrimination in which racial grounds anixed with other grounds.

The Committee therefore affirms that a conditiorradial segregation can also arise without any
initiative or direct involvement by the public aottties. ...”

98. In its General Recommendation no. 27 of 16usti@000 on Discrimination against Roma, the
Committee made, inter alia, the following recommegrah in the education sphere:

“17. To support the inclusion in the school systefmall children of Roma origin and to act to
reduce drop-out rates, in particular among Romla,gnd, for these purposes, to cooperate actively
with Roma parents, associations and local commasiti

18. To prevent and avoid as much as possible ébgeegation of Roma students, while keeping
open the possibility for bilingual or mother-tongugtion; to this end, to endeavour to raise the
quality of education in all schools and the levélazhievement in schools by the minority
community, to recruit school personnel from amongnmhers of Roma communities and to
promote intercultural education.

19. To consider adopting measures in favour of &children, in cooperation with their parents, in
the field of education.”

99. In its concluding observations of 30 March &98llowing its examination of the report
submitted by the Czech Republic, the Committeedotaer alia:



“13. The marginalization of the Roma communitythie field of education is noted with concern.
Evidence that a disproportionately large numbeRoma children are placed in special schools,
leading to de facto racial segregation, and thay thlso have a considerably lower level of
participation in secondary and higher educatiomsesa doubts about whether article 5 of the
Convention is being fully implemented.”

E. Convention on the Rights of the Child
100. Articles 28 and 30 of this Convention provide
Article 28

“1. States Parties recognize the right of thedctol education, and with a view to achieving this
right progressively and on the basis of equal ojpaty, they shall, in particular:

(a) Make primary education compulsory and avaddi#e to all;

(b) Encourage the development of different formhsecondary education, including general and
vocational education, make them available and addesto every child, and take appropriate
measures such as the introduction of free educatmmh offering financial assistance in case of
need;

(c) Make higher education accessible to all onbgs of capacity by every appropriate means;

(d) Make educational and vocational informatiord ayuidance available and accessible to all
children;

(e) Take measures to encourage regular attenddschools and the reduction of drop-out rates.

2. States Parties shall take all appropriate nteado ensure that school discipline is administere
in a manner consistent with the child's human dygraind in conformity with the present
Convention.

3. States Parties shall promote and encouragenatienal cooperation in matters relating to
education, in particular with a view to contribito the elimination of ignorance and illiteracy
throughout the world and facilitating access toestific and technical knowledge and modern
teaching methods. In this regard, particular actainall be taken of the needs of developing
countries.”

Article 30

“In those States in which ethnic, religious or limgjic minorities or persons of indigenous origin
exist, a child belonging to such a minority or wisandigenous shall not be denied the right, in
community with other members of his or her groapenjoy his or her own culture, to profess and
practise his or her own religion, or to use his@r own language.”

F. UNESCO

101. Articles 1 to 3 of the Convention againstdiimination in Education of 14 December 1960
provide:



Article 1

“l. For the purposes of this Convention, the tédiscrimination' includes any distinction,
exclusion, limitation or preference which, beingséa@ on race, colour, sex, language, religion,
political or other opinion, national or social angeconomic condition or birth, has the purpose or
effect of nullifying or impairing equality of trement in education and in particular:

(a) Of depriving any person or group of personaamfess to education of any type or at any level,
(b) Of limiting any person or group of persongtlucation of an inferior standard,;

(c) Subject to the provisions of Article 2 of tii®nvention, of establishing or maintaining separat
educational systems or institutions for persongroups of persons; or

(d) Of inflicting on any person or group of persoronditions which are incompatible with the
dignity of man.

”

Article 2

“When permitted in a State, the following situagorshall not be deemed to constitute
discrimination, within the meaning of Article | tfis Convention:

(@) The establishment or maintenance of sepatateagional systems or institutions for pupils of
the two sexes, if these systems or institutiongroéiquivalent access to education, provide a
teaching staff with qualifications of the same dtal as well as school premises and equipment of
the same quality, and afford the opportunity teetdtbke same or equivalent courses of study;

(b) The establishment or maintenance, for religiou linguistic reasons, of separate educational
systems or institutions offering an education whighn keeping with the wishes of the pupil's
parents or legal guardians, if participation inlts®ystems or attendance at such institutions is
optional and if the education provided conformsuoh standards as may be laid down or approved
by the competent authorities, in particular for @tion of the same level,

(c) The establishment or maintenance of privatacational institutions, if the object of the
institutions is not to secure the exclusion of gmgup but to provide educational facilities in
addition to those provided by the public authositig the institutions are conducted in accordance
with that object, and if the education providedfooms with such standards as may be laid down or
approved by the competent authorities, in partricidaeducation of the same level.”

Article 3

“In order to eliminate and prevent discriminatioithin the meaning of this Convention, the States
Parties thereto undertake:

(&) To abrogate any statutory provisions and amyimistrative instructions and to discontinue any
administrative practices which involve discrimimatiin education;

(b) To ensure, by legislation where necessary, ttiexe is no discrimination in the admission of
pupils to educational institutions;



102. The Declaration on Race and Racial Prejuditmgted by the UNESCO General Conference
on 27 November 1978 proclaims as follows:

Article 1

“1. All human beings belong to a single species are descended from a common stock. They are
born equal in dignity and rights and all form ategral part of humanity.

2. All individuals and groups have the right toditferent, to consider themselves as different and
to be regarded as such. However, the diversitiff@ttyles and the right to be different may not, i
any circumstances, serve as a pretext for racglgice; they may not justify either in law or in
fact any discriminatory practice whatsoever, navpde a ground for the policy of apartheid, which
is the extreme form of racism.

”

Article 2

2. Racism includes racist ideologies, prejudic#étitudes, discriminatory behaviour, structural
arrangements and institutionalized practices rieguin racial inequality as well as the fallacious
notion that discriminatory relations between groaps morally and scientifically justifiable; it is
reflected in discriminatory provisions in legistati or regulations and discriminatory practices as
well as in anti-social beliefs and acts; it hinddrs development of its victims, perverts those who
practise it, divides nations internally, impedeteinational cooperation and gives rise to political
tensions between peoples; it is contrary to theddmmental principles of international law and,
consequently, seriously disturbs international pesatd security.

3. Racial prejudice, historically linked with inggjities in power, reinforced by economic and
social differences between individuals and grougsd still seeking today to justify such
inequalities, is totally without justification.”

Article 3

“Any distinction, exclusion, restriction or prefei@ based on race, colour, ethnic or national rorigi
or religious intolerance motivated by racist coesadions, which destroys or compromises the
sovereign equality of States and the right of peepb self-determination, or which limits in an
arbitrary or discriminatory manner the right of gvuman being and group to full development is
incompatible with the requirements of an intern@aicorder which is just and guarantees respect for
human rights; the right to full development impliegual access to the means of personal and
collective advancement and fulfilment in a climaferespect for the values of civilizations and
cultures, both national and world-wide.”

Article 5
“1. Culture, as a product of all human beings armmmon heritage of mankind, and education in

its broadest sense, offer men and women incregseifgctive means of adaptation, enabling them
not only to affirm that they are born equal in digrand rights, but also to recognize that they



should respect the right of all groups to their osuttural identity and the development of their
distinctive cultural life within the national andternational contexts, it being understood that it
rests with each group to decide in complete freedonthe maintenance, and, if appropriate, the
adaptation or enrichment of the values which iardg as essential to its identity.

2. States, in accordance with their constitutiom@hciples and procedures, as well as all other
competent authorities and the entire teaching psid@, have a responsibility to see that the
educational resources of all countries are usembitobat racism, more especially by ensuring that
curricula and textbooks include scientific and ethiconsiderations concerning human unity and
diversity and that no invidious distinctions aredmavith regard to any people; by training teachers
to achieve these ends; by making the resourcaseaéducational system available to all groups of
the population without racial restriction or dissmation; and by taking appropriate steps to
remedy the handicaps from which certain racialtbnie groups suffer with regard to their level of
education and standard of living and in partictdgprevent such handicaps from being passed on to
children.

”

Article 6

“1. The State has prime responsibility for ensgitiuman rights and fundamental freedoms on an
entirely equal footing in dignity and rights fof addividuals and all groups.

2. So far as its competence extends and in aawoedavith its constitutional principles and
procedures, the State should take all appropriafgssinter alia by legislation, particularly ineth
spheres of education, culture and communicatiomréwent, prohibit and eradicate racism racist
propaganda, racial segregation and apartheid asddourage the dissemination of knowledge and
the findings of appropriate research in natural social sciences on the causes and prevention of
racial prejudice and racist attitudes with due réga the principles embodied in the Universal
Declaration of Human Rights and in the Internatid@®avenant on Civil and Political Rights.

3. Since laws proscribing racial discriminatior aot in themselves sufficient, it is also incuntben
on States to supplement them by administrative mach for the systematic investigation of
instances of racial discrimination, by a comprehenframework of legal remedies against acts of
racial discrimination, by broadly based educatiowl aesearch programmes designed to combat
racial prejudice and racial discrimination and bgogrammes of positive political, social,
educational and cultural measures calculated topt® genuine mutual . respect among groups.
Where circumstances warrant, special programmesiléghbe undertaken to promote the
advancement of disadvantaged groups and, in the chsiationals, to ensure their effective
participation in the decision-making processeshefdcommunity.”

Article 9

“1. The principle of the equality in dignity andghts of all human beings and all peoples,
irrespective of race, colour and origin, is a galigraccepted and recognized principle of
international law. Consequently any form of racecrimination practised by a State constitutes a
violation of international law giving rise to itsternational responsibility.

2. Special measures must be taken to ensure sguraldignity and rights for individuals and
groups wherever necessary, while ensuring that they not such as to appear racially
discriminatory. In this respect, particular attentishould be paid to racial or ethnic groups which



are socially or economically disadvantaged, smadford them, on a completely equal footing and
without discrimination or restriction, the protextiof the laws and regulations and the advantages
of the social measures in force, in particularagard to housing, employment and health; to respect
the authenticity of their culture and values; amd facilitate their social and occupational
advancement, especially through education.

”

VI. OTHER SOURCES

A. European Monitoring Centre on Racism and Xewdyd (now the European Union Agency for
Fundamental Rights)

103. The information on education in the Czech URép available on the Internet site of the
European Monitoring Centre includes the following:

“In the Czech Republic, there are no official omrafficial data on racism and discrimination in
education available.

The most serious problem of the Czech educatiotesyss still the segregatory placement of
children from socially disadvantaged backgroundy\aten Roma) in special schools. More than
half of Roma children study there. Such tendenofethe Czech education system especially at
elementary schools were proved by extensive relseacied out by the Institute of Sociology of

the Academy of Sciences of the Czech Republic. ®@aty small percentage of Roma youth enter
secondary schools.”

104. The Monitoring Centre's report entitled 'Raamnd Travellers in Public Education’, which was
published in May 2006 and concerned what at the tivere 25 member States of the European
Union, noted inter alia that although systematigregation of Roma children no longer existed as
educational policy, segregation was practised hpals and educational authorities in a number of
different, mostly indirect, ways sometimes as thentended effect of policies and practices and
sometimes as a result of residential segregaticho®@s and educational authorities may, for
example, segregate pupils on the basis of a pévcepf “their different needs” and/or as a
response to behavioural issues and learning difitsu The latter could also lead to the frequent
placement of Roma pupils in special schools for talgnhandicapped children, which was still a
worrying phenomenon in Member States of the Eunogéaion like Hungary, Slovakia and the
Czech Republic. However, steps were being takereveew testing and placement procedures
taking into account the norms and behavioural patef the Roma children's social and cultural
background.

B. The House of Lords

105. In its decision of 9 December 2004 in theecakRegina v. Immigration Officer at Prague
Airport and another, ex parte European Roma Rigeatre and others, the House of Lords
unanimously held that British immigration officensorking at Prague Airport had discriminated
against Roma wishing to travel from the airportGoeat Britain as they had on racial grounds
treated them less favourably than other peoplestiiag to the same destination.

106. Baroness Hale of Richmond said, inter alia:



“73. ... The underlying concept in both race and discrimination laws is that individuals of each
sex and all races are entitled to be treated gquitius it is just as discriminatory to treat mead
favourably than women as it is to treat women I&ssurably than men; and it is just as
discriminatory to treat whites less favourably thdacks as it is to treat blacks less favourabinth
whites. The ingredients of unlawful discriminatiare (i) a difference in treatment between one
person and another person (real or hypotheticafy fa different sex or racial group; (ii) that the
treatment is less favourable to one; (iii) thatithelevant circumstances are the same or not
materially different; and (iv) that the differencetreatment is on sex or racial grounds. However,
because people rarely advertise their prejudicdshaay not even be aware of them, discrimination
has normally to be proved by inference rather tthagct evidence. Once treatment less favourable
than that of a comparable person (ingredientqi(j)and (iii)) is shown, the court will look to ¢h
alleged discriminator for an explanation. The erpteon must, of course, be unrelated to the race
or sex of the complainant. If there is no, or noséactory explanation, it is legitimate to infdrat

the less favourable treatment was on racial graunds

74. If direct discrimination of this sort is showthat is that. Save for some very limited excepgio
there is no defence of objective justification. Mieole point of the law is to require suppliers to
treat each person as an individual, not as a member group. The individual should not be
assumed to hold the characteristics which the semppbksociates with the group, whether or not
most members of the group do indeed have suchatkasdics, a process sometimes referred to as
stereotyping. ...

75. The complaint in this case is of direct disgnation against the Roma. Indirect discrimination
arises where an employer or supplier treats everyonhe same way, but he applies to them all a
requirement or condition which members of one sesaoial group are much less likely to be able
to meet than members of another: for example, taofelseavy lifting which men would be much
more likely to pass than women. This is only unlawf the requirement is one which cannot be
justified independently of the sex or race of thms@lved... But it is the requirement or condition
that may be justified, not the discrimination. Th@t of justification should not be confused with
the possibility that there may be an objectiveifigsttion for discriminatory treatment which would
otherwise fall foul of article 14 of the Europeaar@ention on Human Rights. ...

90. It is worth remembering that good equal oppaties practice may not come naturally. Many
will think it contrary to common sense to approah applicants with an equally open mind,
irrespective of the very good reasons there matplseispect some of them more than others. But
that is what is required by a law which tries teue that individuals are not disadvantaged by the
general characteristics of the group to which thelpng. In 2001, when the operation with which
we are concerned began, the race relations legislatad only just been extended to cover the
activities of the immigration service. It would socely be surprising if officers acting under
considerable pressure of time found it difficult conform in all respects to procedures and
expectations which employers have been struggtirget right for more than quarter of a century.

91. It is against this background that such ewdeas there is of what happened on the ground at
Prague Airport needs to be assessed. The offiegrsotl make any record of the ethnic origin of the
people they interviewed. The respondents cannaefibre provide us with figures of how many
from each group were interviewed, for how long, anth what result. This, they suggest, makes it
clear that the officers were not relying on the lfartsation: if they had been, they would only have
had to record their view of the passenger's ettynith correct, that would have been enough to
justify refusal of leave. But what it also showshat no formal steps were being taken to gather th
information which might have helped ensure that thgh-risk operation was not being conducted
in a discriminatory manner. It also means thatahly information available is that supplied by the



claimants, and in particular the ERRC which wasmfiting to monitor the operation. The
respondents can cast doubt on the reliability o, thut they cannot contradict it or provide more
reliable information themselves. ...”

C. The United States Supreme Court

107. The Supreme Court issued its decision ircése of Griggs v. Duke Power Co., 401 U.S. 424
(1971), in which it established the disparate imgast, after black employees at an electricity
generating plant had brought proceedings on thengi® that their employers' practice of requiring
them to hold a high school diploma or to pass diuale test, even for the least well-paid jobs, was
discriminatory. Fewer blacks had managed to oliteerdiploma or pass the standardised tests. The
Supreme Court stated:

“The [Civil Rights] Act [of 1964] requires the elimation of artificial, arbitrary, and unnecessary
barriers to employment that operate invidiouslgiscriminate on the basis of race, and, if, as,here
an employment practice that operates to excluderdésgcannot be shown to be related to job
performance, it is prohibited, notwithstanding &meployer's lack of discriminatory intent.

The Act does not preclude the use of testing orsom@ag procedures, but it does proscribe giving
them controlling force unless they are demonstrabigasonable measure of job performance...

The Act proscribes not only overt discriminationt lalso practices that are fair in form, but
discriminatory in operation. The touchstone is bass necessity. If an employment practice which
operates to exclude Negroes cannot be shown teelated to job performance, the practice is
prohibited. ...

... Congress has placed on the employer the butishowing that any given requirement must
have a manifest relationship to the employmentiestjon.”

THE LAW
|. SCOPE OF THE GRAND CHAMBER'S JURISDICTION

108. In their final observations, which were lodgeith the Grand Chamber on 26 September
2006, the applicants repeated their contention ttiere had been a violation of their rights under
Article 3 and Article 6 8 1 of the Convention.

109. Under the Court's case-law, the “case” reteto the Grand Chamber is the application as it
has been declared admissible (see, among otheordigh Leyla Sahin v. Turkey [GC],
no. 44774/98, § 128, ECHR 2005-XI; and Uner v.Nle¢herlands [GC], no. 46410/99, § 41, ECHR
2006-...). The Grand Chamber notes that in itsigdadecision of 1 March 2005 the Chamber
declared inadmissible all the applicants’ compsaititat did not relate to Article 14 of the
Convention read in conjunction with Article 2 ofd®scol No 1, including those under Articles 3
and 6 § 1 of the Convention. Accordingly, the lattemplaints — assuming the applicants still wish
to rely on them — are not within the scope of thgecbefore the Grand Chamber.

. THE GOVERNMENT'S PRELIMINARY OBJECTION
110. The Court notes that in its decision on ttmiasibility of the application the preliminary

objection made by the Government in their obseowatiof 15 March 2004 of a failure to exhaust
domestic remedies was joined to the merits of trapiaint under Article 14 of the Convention



read in conjunction with Article 2 of Protocol Nb. In its judgment of 7 February 2005 (8 31), the
Chamber found that the parties’ submissions onsthee of the exhaustion of domestic remedies
raised questions that were closely linked to theitmef the case. It agreed with the Czech
Constitutional Court that the application raisednpo of considerable importance and that vital
interests were at stake. Accordingly, and in vidwtofinding that for other reasons pertaining to
the merits there had been no violation, the Chandigrnot consider it necessary to examine
whether the applicants had satisfied that requirgnmethe present case.

111. It will be recalled that where a case ismef to it, the Grand Chamber may also examine
issues relating to the admissibility of the appima, for example where they have been joined to
the merits or are otherwise relevant at the metége (K. and T. v. Finland [GC], no. 25702/94, §
141, ECHR 2001-VII).

112. In these circumstances, the Grand Chambesidens it necessary to determine whether the
applicants have in the instant case satisfiedxhauwstion of domestic remedies requirement.

113. The Government argued that the applicantsnbadised all available means to remedy their
position. None of them had exercised their rightppeal against the decisions to place them in
special schools. Six had failed to lodge a cortsbival appeal. Further, of those applicants who had
appealed to the Constitutional Court only five laatually contested the decisions to place them in
special schools. No attempt had been made by thlecapts to defend their dignity by bringing an
action under the Civil Code to protect their peediiy rights and their parents had not referred the
matter to the schools inspectorate or the Minisfrizducation.

114. The applicants submitted, firstly, that thexxe no remedies available in the Czech Republic
that were effective and adequate to deal with camfd of racial discrimination in the education
sphere. More specifically, the right to lodge astdational appeal had been rendered ineffective by
the reasoning followed by the Constitutional Caarthe instant case and its refusal to attach any
significance to the general practice that had reéerred to by the applicants. In the applicants'
submission, no criticism could therefore be madéhote applicants who had chosen not to lodge
such an appeal. As to why they had not lodged amrastrative appeal, the applicants said that
their parents had only gained access to the reguigormation after the time allowed for lodging
such an appeal had expired. Even the ConstitutiGoalt had disregarded that omission. Finally,
an action to protect personality rights could netregarded as a means of challenging enforceable
administrative decisions and the Government hadpnotided any evidence that such a remedy
was effective.

Further, even supposing that an effective remedstexk the applicants submitted that it did not
have to be exercised in cases in which an admatisggr practice, such as the system of special
schools in the Czech Republic, made racism possibéncouraged it. They also drew the Court's
attention to the racial hatred and numerous actsoténce directed at Roma in the Czech Republic
and to the unsatisfactory nature of the penaltireposed for racist and xenophobic criminal

offences.

115. The Court reiterates that the rule of exhansif domestic remedies referred to in Article 35
8 1 of the Convention is based on the assumptiahttie domestic system provides an effective
remedy in respect of the alleged breach. It igerGovernment claiming non-exhaustion to satisfy
the Court that an effective remedy was availablth@ory and in practice at the relevant time; that
is to say, that the remedy was accessible, capdilpeoviding redress in respect of the applicant's
complaints and offered reasonable prospects ofessc¢V. v. the United Kingdom [GC],
no. 24888/94, § 57, ECHR 1999-1X).



116. The application of the rule of exhaustiordomestic remedies must make due allowance for
the fact that it is being applied in the contexihwdchinery for the protection of human rights that

the Contracting States have agreed to set up. et Gas accordingly recognised that Article 35 §

1 must be applied with some degree of flexibilihdavithout excessive formalism. It has further

recognised that the rule of exhaustion is neithephute nor capable of being applied automatically;
for the purposes of reviewing whether it has bekseoved, it is essential to have regard to the
circumstances of the individual case. This meamgairticular, that the Court must take realistic

account not only of the existence of formal remediethe legal system of the Contracting State
concerned but also of the general context in whicly operate, as well as the personal
circumstances of the applicant. It must then examwhether, in all the circumstances of the case,
the applicant did everything that could reasondddyexpected of him or her to exhaust domestic
remediesifhan v. Turkey [GC], no. 22277/93, § 59, ECHR 2040-

117. Inthe present case, the Government complafinstly, that none of the applicants had sought
to appeal against the decision ordering their ples® in a special school or brought an action to
protect their personality rights.

118. In this connection, the Court, like the apgtits, notes that the Czech Constitutional Court
decided to disregard that omission (see paragr8phb®dve). In these circumstances, it considers
that it would be unduly formalistic to require thpplicants to exercise a remedy which even the
highest court of the country concerned had nogeblithem to use.

119. Secondly, the Government stated that ofwieé/e applicants who had lodged a constitutional
appeal, only five had actually contested the densito place them in special schools, so enabling
the Constitutional Court to hear their cases.

120. The Court notes that by virtue of the faett tthe five applicants concerned had brought a
constitutional appeal in due form, the ConstitudloGourt was given an opportunity to rule on all

the complaints which the applicants have now reteto the Court. The Constitutional Court also

found that the scope of the appeals went beyondpipéicants' own personal interests so that, in
that sense, its decision was of more general sifit.

121. Further, it can be seen from its decisiorR@fOctober 1999 that the Constitutional Court
confined itself to verifying the competent authiest interpretation and application of the relevant
statutory provisions without considering their impawhich the applicants argued was
discriminatory. As regards the complaint of radacrimination, it also stated that it was not its
role to assess the overall social context.

122. In these circumstances, there is nothinguggest that the Constitutional Court's decision
would have been different had it been called upodeicide the cases of the thirteen applicants who
did not lodge a constitutional appeal or challetige decision of the head teacher of the special
school. In the light of these considerations, theur€ is not satisfied that, in the special
circumstances of the present case, this remedyaptiso afford the applicants redress for their
complaints or offered reasonable prospects of sscce

123. Consequently, the Government's preliminafgaiion in this case must be rejected.

lll. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENION READ IN
CONJUNCTION WITH ARTICLE 2 OF PROTOCOL NO. 1



124. The applicants maintained that they had lebseriminated against in that because of their
race or ethnic origin they had been treated legsui@bly than other children in a comparable
situation without any objective and reasonableifjaation. They relied in that connection on
Article 14 of the Convention, read in conjunctioithwArticle 2 of Protocol No. 1, which provisions
provide as follows:

Article 14 of the Convention

“The enjoyment of the rights and freedoms set famtfthe] Convention shall be secured without
discrimination on any ground such as sex, racepurpllanguage, religion, political or other
opinion, national or social origin, association lwdé national minority, property, birth or other
status.”

Article 2 of Protocol No. 1

“No person shall be denied the right to educatinrthe exercise of any functions which it assumes
in relation to education and to teaching, the Sshtl respect the right of parents to ensure such
education and teaching in conformity with their osghgious and philosophical convictions.”

A. The Chamber judgment

125. The Chamber held that there had been notiinlaf Article 14 of the Convention, read in
conjunction with Article 2 of Protocol No 1. In itgiew, the Government had succeeded in
establishing that the system of special schoolkenCzech Republic had not been introduced solely
to cater for Roma children and that considerablersf had been made in those schools to help
certain categories of pupils to acquire a basiccation. In that connection, it observed that the
rules governing children's placement in speciabsthdid not refer to the pupils' ethnic origint bu
pursued the legitimate aim of adapting the edunatistem to the needs, aptitudes and disabilities
of the children.

126. The Chamber noted in particular that theiapgpts had not succeeded in refuting the experts'
findings that their learning difficulties were suabk to prevent them from following the ordinary
primary school curriculum. It was further notedtthi@de applicants' parents had failed to take any
action or had themselves requested their child@asement or continued placement in a special
school.

127. The Chamber accepted in its judgment that# not easy to choose an education system that
reconciled the various competing interests and tiwate did not appear to be an ideal solution.
However, while acknowledging that the statistioalence disclosed worrying figures and that the
general situation in the Czech Republic concernimg education of Roma children was by no
means perfect, it considered that the concreteeecil before it did not enable it to conclude that
the applicants' placement or, in some instancestimeeed placement, in special schools was the
result of racial prejudice.

B. The parties' submissions to the Grand Chamber
1. The applicants
128. The applicants submitted that the restrictiverpretation the Chamber had given to the

notion of discrimination was incompatible not omlith the aim of the Convention but also with the
case-law of the Court and of other jurisdiction&urope and beyond.



129. They firstly asked the Grand Chamber to abrthe obscure and contradictory test the
Chamber had used for deciding whether there had desrimination. They noted that, while
reaffirming the established principle that if a ipplor general measure had disproportionately
prejudicial effects on a group of people, the guibsy of its being considered discriminatory could
not be ruled out even if it was not specificallynad or directed at that group, the Chamber had
nevertheless departed from the Court's previouse-keas (Thlimmenos v. Greece [GC],
no. 34369/97, 8§ 44, ECHR 2000-1V; Hoogendijk v. Mhetherlands (dec.), no. 58461/00, 6 January
2005; and Nachova and Others v. Bulgaria [GC], A85.77/98 and 43579/98, § 157, ECHR 2005-
...) by erroneously requiring the applicants toveraliscriminatory intent on the part of the Czech
authorities. In the applicants' submission, sudlequirement was unrealistic and illogical as the
guestion whether or not special schools were dedigm segregate along ethnic lines was irrelevant
since that was indisputably the effect they hagriactice. The reality was that well-intentioned
actors often engaged in discriminatory practicesuth ignorance, neglect or inertia.

130. The applicants observed in particular thaxplaining why it had refused to shift the burden
of proof in its Nachova and Others v. Bulgaria jodmt ([GC], cited above, § 157) the Court had
been careful to distinguish between racially-mdgdaviolent crime and non-violent acts of racial
discrimination in, for example, employment or threyision of services. In their submission, racial
discrimination in access to education fell pregisel the latter category of discriminatory acts
which could be proved in the absence of intent. Mi@cently, the Court had ruled in the Zarb
Adami v. Malta case (no. 17209/02, 88 75 and 761EQ006-...) that a difference in treatment did
not need to be set forth in legislative text inasrtb breach Article 14 and that a “well-establghe
practice” or “de facto situation” could also givee to discrimination. As, in the instant case, the
applicants considered that they had indisputablgcesaded in establishing the existence of a
disproportionate impact, the burden of proof hadshift to the Government to prove that the
applicants' ethnic origin had had no bearing on ithpugned decisions and that sufficient
safeguards against discrimination were in place.

131. In that connection, the applicants noted thats General Policy Recommendation No. 7,
ECRI had invited the States to prohibit both diristcrimination and indirect discrimination, with
neither concept requiring proof of discriminatongent. A clear majority of the member States of
the Council of Europe had already expressly prodabdiscrimination in sections of their national
legislation without requiring proof of such intesmdd this was reflected in the judicial practice of
those States. The applicants referred in this abmbe inter alia, the decision of the House of dsr
in the case of Regina v. Immigration Officer at gra Airport and another, ex parte European
Roma Rights Centre and others (see paragraph I®&pbnd to the jurisprudence of the Court of
Justice of the European Communities (CJEC). Lasitlgy noted that indirect discrimination was
also prohibited under international law, includithg International Covenant on Civil and Political
Rights and the Convention on the Elimination of iRaDiscrimination.

132. Accordingly, in view of the vital importancé Article 14 protection and the need to make it
effective, the applicants considered that it wobéd helpful for the Court to clarify the rules it
applied in such situations to ensure, inter allat tthe principle of non-discrimination was
interpreted and applied consistently by the twoogaan courts. For this reason, the applicants
asked the Grand Chamber to give a clear ruling thtgnt was not necessary to prove
discrimination under Article 14, except in casesueh as, for example, of racially motivated
violence — where it was already an element of tigedying offence.

133. In the instant case, the applicants did maincthat the competent authorities had at the
relevant time harboured invidiously racist attitsdewards Roma, or that they had intended to
discriminate against Roma, or even that they héeldféo take positive measures. All the applicants



needed to prove — and, in their submission, hadegare- was that the authorities had subjected the
applicants to differential adverse treatment in parison with similarly situated non-Roma,
without objective and reasonable justification. Tuestion of a common European standard that
had been raised by the Government was, in the s’ view, more of a political issue and the
existence or otherwise of such a standard was ofefevance as the principle of equality of
treatment was a binding rule of international law.

134. Similarly, the applicants asked the Grandnallex to provide guidance concerning the kinds
of proof, including but not limited to statisticalidence, which might be relevant to a claim of a
violation of Article 14. They noted that the Chambead discounted the overwhelming statistical
evidence they had adduced, without checking whethepot it was accurate, despite the fact that it
had been corroborated by independent specialisgetjovernmental bodies (ECRI, the Committee
on the Elimination of Racial Discrimination, andeti\dvisory Committee on the Framework
Convention for the Protection of National Minor#jeand by the Government's own admission (see
paragraphs 41 and 66 above). According to this, gdtiaough Roma represented only 5% of all
primary school pupils at the time the applicatioaswodged, they made up more than 50% of the
population of special schools. Whereas fewer th&&m & non-Roma pupils in Ostrava were
assigned to special schools, over 50% of Romaremldiere sent to such schools. Overall, a Roma
child was more than 27 times more likely than ailsiry situated non-Roma child to be assigned to
a special school.

135. In the applicants' view, these figures stlprgyggested that, whether through conscious
design or reprehensible neglect, race or ethniaty infected the process of school assignment to a
substantial — perhaps determining — extent. Theyongtion that they, like other Roma children in
the city of Ostrava, had been the victims of dieanation on the grounds of ethnic origin had never
been rebutted. It was undisputed that as a resthieo assignment to special schools the applgant
had received a substantially inferior educatiorc@®pared with non-Roma children and that this
had effectively deprived them of the opportunitypiarsue a secondary education other than in a
vocational training centre.

136. In this context, they argued that both indparand beyond statistical data was often used in
cases which, as here, concerned discriminatoryctefiees sometimes it was the only means of
proving indirect discrimination. Statistical datasvaccepted as a means of proof of discrimination
by the bodies responsible for supervising the WnNations treaties and by the Court of Justice of
the European Communities. Council Directive 200(H4£3 expressly provided that indirect
discrimination could be established by any meansltiding on the basis of statistical evidence”.

137. With respect to the Convention institutiotise applicants noted that, in finding racial
discrimination in the case of East African Asianghe United Kingdom (nos. 4403/70-4530/70,
Commission report of 14 December 1973, DecisiomnsReports 78-B, p. 5), the Commission took
into account the surrounding circumstances inclyditatistical data on the disproportionate effect
the legislation had on British citizens of Asiarigor. Recently, the Court had indicated in its
decision in the case of Hoogendijk v. the Nethetta(cited above) that while statistics alone were
not sufficient to prove discrimination, they cowdparticularly where they were undisputed —
amount to prima facie evidence requiring the Goresmnit to provide an objective explanation of the
differential treatment. Further, in its decisiontive case of Zarb Adami v. Malta (cited above), the
Court had relied, inter alia, on statistical evicewf disproportionate effect.

138. The applicants added that it would be helpfulthe Grand Chamber to clarify the Court's
case-law by determining whether there was an dbgeand reasonable justification for the
purposes of Article 14 for the difference in treatthin the present case and specifying the



conclusions that should be drawn in the absence sdtisfactory explanation. Referring to, inter
alia, the judgments in the cases of Timishev v.sRufos. 55762/00 and 55974/00, § 56, ECHR
2005-...) and Moldovan v. Romania (no. 2) (nos.38[98 and 64320/01, § 140, ECHR 2005-...
(extracts)), they stated that where an applicadt d&tablished a difference in treatment the onus
was on the respondent government to prove thaastjustified. In the absence of a racially neutral
explanation, it was legitimate to conclude that thierence in treatment was based on racial
grounds. In the applicants' submission, neitheinadequate command of the Czech language, nor
poverty nor a different socio-economic status coaftthstitute an objective and reasonable
justification in their case. They denied that tiepdbportionately large number of Roma children in
special schools could be explained by the restlitstellectual capacity tests or justified by paan
consent (see also paragraphs 141 and 142 below).

139. In view of the importance of the fight agaimacial and ethnic discrimination that had
constantly been reaffirmed by the Strasbourg umstibs, the applicants considered that the Grand
Chamber should state in clear terms that the Statesgin of appreciation” could not serve to
justify segregation in education. The approach satbjpy the Chamber, which left an unlimited
margin of appreciation to the Czech State, wasatifigd in view of the serious allegations of
racial and ethnic discrimination in the instantecasid was inconsistent with the Court's case-law.
The present case warranted all the more the Caitéation in that it concerned one of the most
important substantive rights, namely the rightdaetion.

140. The applicants further argued that the Charnée misinterpreted crucial evidence and drawn
inappropriate conclusions on two decisive issuamealy parental consent and the reliability of the
psychological tests.

141. There were no uniform rules at the matemaé tgoverning the manner in which the tests used
by the educational psychology centres were adneirddtand the results interpreted, so that much
had been left to the discretion of the psycholegsstd there had been considerable scope for racial
prejudice and cultural insensitivity. Further, tiests which they and other Roma children had been
forced to sit were scientifically flawed and edumaally unsound. The documentary evidence
showed that a number of the applicants had beeareglan special schools for reasons other than
intellectual deficiencies (such as absenteeism,dedwviour, and even misconduct on the part of
the parents). The Czech Government had themsetke®waledged the discriminatory effect of the
tests (see paragraph 66 above). They had alsotadrmttheir observations on the present case that
one of the applicants had been placed in a spedmlol despite possessing good verbal-expression
skills.

142. Nor, in the applicants' submission, coulddiseriminatory treatment to which they had been
subjected be justified by their parents’ consenttheir placement in the special schools.
Governments were legally bound to protect the highterest of the child and in particular the
equal right of all children to education. Neither@ntal conduct nor parental choice could deprive
them of that right.

The credibility of the “consent” allegedly given bye parents of several of the applicants had been
called into question by inconsistencies in the sthecords that raised doubts as to whether they
had indeed agreed. In any event, even supposinganaent had been given by all the parents, it
had no legal value as the parents concerned hagr teen properly informed of their right to
withhold their consent, of alternatives to placeman a special school or of the risks and
consequences of such a placement. The procedurkargaty formal: the parents were given a pre-
completed form and the results of the psychologiesils, results they believed they had no right to
contest. As to the alleged right subsequently muest a transfer to an ordinary school, the



applicants pointed out that from their very firgtay at school they had received a substantially
inferior education that made it impossible for theabsequently to meet the requirements of the
ordinary schools.

Moreover, it was unrealistic to consider the issftieonsent without taking into account the history

of Roma segregation in education and the absenademfuate information on the choices available
to Roma parents. Referring to the view that hachbeeressed by the Court (in Hakansson and
Sturesson v. Sweden, judgment of 21 February 196fles A no. 171-A, § 66) that a waiver may

be lawful for certain rights but not for others atiét it must not run counter to any important

public interest, the applicants submitted thatehsuld be no waiver of the child's right not to be

racially discriminated against in education.

143. The instant case raised “a serious issueepnérgl importance”, namely whether European
governments were capable of coping with increasamigl and ethnic diversity and of protecting
vulnerable minorities. In that connection, the masportant issue was that of equality of
opportunity in education as discrimination agaiReima in that sphere persisted in all the member
States of the Council of Europe. Putting an endisarimination at school would enable Roma to
enjoy equality of treatment generally.

144. The racial segregation of Roma children iegbzschools had not materially changed since
the date the application was filed. The applicaois futures and lack of prospects revealed the
harm that their discriminatory placement in spesalools had caused. Thus, in May 2006 eight of
the applicants were continuing their education ispacial school while a further six who had

completed special school found themselves unemglo@# the four applicants who had been

allowed to attend ordinary primary school aftergpag the aptitude tests, two were still at school,
one was unemployed and the fourth was enrolledviacational secondary school. The applicants
considered that it was already clear that noneneint would receive a general secondary school
education, still less a university education.

145. Finally, the applicants pointed out that & i$zhools Act had been passed in late 2004, which
had purported to end the special school system.nEwe legislation thus acknowledged that the
very existence of schools deemed “special” impaséadge of inferiority on those assigned there.
In reality, however, the new law had not broughtwglchanges in practice as it had merely altered
the criteria on which educational programmes weasel. Extensive research carried out by the
European Roma Rights Centre in 2005 and 2006 shoatdn many cases special schools had
simply been renamed “remedial schools” or “pra¢tgEhools” without any substantial change in
the composition of their teaching staff or the emitof their curriculum.

2. The Government

146. The Government stated that the case raigeghle® issues concerning the social problem of
the position of Roma in contemporary society. Altgb the Roma ostensibly enjoyed the same
rights as other citizens, in reality their prosgeatere limited by both objective and subjective
factors. There could be no improvement in theiragibn without the involvement and commitment
of all members of the Roma community. When thegmftted to eliminate these inequalities,
member States were confronted with numerous paljtsocial, economic and technical problems
which could not be confined to the question of ee$or fundamental rights. It was for this reason
that the courts, including the European Court ofmdn Rights, had to exercise a degree of restraint
when examining measures adopted in this field amdice themselves to deciding whether or not
the competent authorities had overstepped theigimaf appreciation.



147. Referring to their previous written and avbkervations, the Government reiterated that race,
colour or association with a national minority haat played a determining role in the applicants’
education. There was no specific evidence of affgrénce in treatment of the applicants on the
basis of those grounds. The applicants’ schod Sleowed beyond doubt that their placement in
special schools was not based on their ethnicrgrigit on the results of psychological tests cdrrie
out at the educational psychology centres. Sineeafiplicants had been placed in special schools
on account of their specific educational needsltieguessentially from their intellectual capacity
and, since the criteria, the process by which titer@ were applied and the system of special
schools were all racially neutral, as the Chamlaer donfirmed in its judgment, it was not possible
to speak of overt or direct discrimination in thetant case.

148. The Government next turned to the applicargument that the instant case was one of
indirect discrimination which, in some instancesyld only be established with the aid of statistics
They contended that the case of Zarb Adami v. Maited above), in which the Court had relied
extensively on statistical evidence submitted l®yghrties, was not comparable to the instant case.
Firstly, Zarb Adami was far less complex. Secondhg statistical disparities found in that case
between the number of men and women called to perjiory service were the result of a decision
by the State, whereas the statistics relied orhbyapplicants in the instant case reflected finst a
foremost the parents' wishes for their childrerattiend special school, not any act or omission on
the part of the State. Had the parents not expiesaeh a wish (by giving their consent) the
children would not have been placed in a speclabaic

Further, the statistical information that had beahmitted in the instant case by the applicants was
not sufficiently conclusive as the data had beenished by the head teachers of the schools and
therefore only reflected their subjective opiniofiere was no official information on the ethnic
origin of the pupils. The Government further coesatl that the statistics had no informative value
without an evaluation of the socio-cultural backgrd of the Roma, their family situation and their
attitude towards education. They pointed out irt ttmnection that the Ostrava region had one of
the largest Roma populations in the Czech Republic.

As to the comparative studies on countries frontrakand eastern Europe and beyond cited in the
observations of the third-party interveners, thevéoment did not consider that there was any
relevant link between those statistics and the tankige issues in the case to hand. In their
submission, those studies tended to confirm thedtorg an education system optimised for Roma
children was an extremely complex task.

149. Nevertheless, even assuming that the dataitat by the applicants was reliable and that the
State could be considered responsible for the teuathat did not, in the Government's
submission, amount to indirect discrimination thas incompatible with the Convention. The
impugned measure was consistent with the prinapten-discrimination as it pursued a legitimate
aim, namely the adaptation of the education protesthe capacity of children with specific
educational needs. It was also objectively andoreasly justified.

150. On this latter point, the Government conteste applicants' claim that the Government had
not submitted any satisfactory explanation regaydihe large number of Roma in special schools.
While admitting that the situation of the Roma witbgard to education was not ideal, the
Government considered that they had demonstratad tthe special schools had not been
established for the Roma community and that etbrigin had not been a criterion for deciding on
placements in special schools. They reiterated spatial-school placements were only possible
after prior individualised pedagogical and psychatal testing. The testing process was a technical
tool that was the subject of continuing scientriesearch and for that reason could only be carried



out by qualified personnel. The courts did not pesghe necessary qualifications and therefore had
to exercise a degree of restraint in this field.régards the professional standards referred tioein
observations of the International Step by Step Aission and others, the Government emphasised
that these were not legal norms possessing fortanobut, at most, non-binding recommendations
or indications by specialists and that the failtweapply them could not, by definition, entail
international legal responsibility.

151. The files of each of the applicants contaifudiddetails of the methods that had been used and
the results of the testing. These had not beerleritgdd at the time by any of the applicants. The
applicants' allegations that the psychologists twldwed a subjective approach appeared to be
biased and not based on any evidence.

152. The Government again conceded that theretrhage been rare situations where the reason
for the placement in a special school was on theldsbne between learning difficulties and a
socio-culturally disadvantaged environment. Amoing teighteen cases, this had apparently
happened in one case only, that of the ninth agpilicOtherwise, the pedagogical-psychological
diagnostics and the testing at the educationalhmggy centres had proved learning difficulties in
the case of all the applicants.

153. The educational psychology centres that hddhirastered the tests had only made
recommendations concerning the type of school iithvthe child should be placed. The essential,
decisive factor was the wishes of the parentshéniistant case, the parents had been informed that
their children's placement in a special school ddpd on their consent and the consequences of
such a decision had been explained to them. Iétteet of their consent was not entirely clearythe
could have appealed against the decision regaplaggment and could at any time have required
their child's transfer to a different type of schd§ as they now alleged, their consent was not
informed, they should have sought information fridme competent authorities. The Government
noted in this respect that Article 2 of Protocol. Nao the Convention emphasised the primary role
and responsibility of parents in the educationheirtchildren. The State could not intervene ir¢he
was nothing in the parents' conduct to indicate tthey were unable or unwilling to decide on the
most appropriate form of education for their chellrInterference of that sort would contravene the
principle that the State had to respect parensdied regarding education and teaching.

In the instant case, the Government noted that &oan appealing to the Constitutional Court and
lodging an application with the European Court ofttdn Rights, the applicants' parents had on the
whole done nothing to spare their children thegate discriminatory treatment and had played a
relatively passive role in their education.

154. The Government rejected the applicants' aegittinat their placement in special schools had
prevented them from pursuing a secondary or higacation. Whether the applicants had finished
their compulsory education before or after theyemito force of the new Schools Act (Law no.
561/2004), it had been open to them to pursue fesiondary education, to take additional lessons
to bring them up to the appropriate level or toksesreer advice. However, none of the applicants
had established that they had attempted to do Ibeit(ainsuccessfully) or that their (alleged)
difficulties were due to a more limited educatianaaresult of their earlier placement in a special
school. On the contrary, several of the applicdnratd decided not to pursue their studies or had
abandoned them. The Government were firmly convnteat the applicants had deprived
themselves of the possibility of continuing thdindies through a lack of interest. Their situation,
which in many cases was unfavourable, had stemmneadiyrfrom their own lack of interest, and
was not something for which the State could be hedgonsible.



155. The Government conceded that the nationdloaties had to take all reasonable steps to
ensure that measures did not produce dispropotéféects or, if that was not feasible, to mitegat
and compensate for such effects. However, neitherQonvention nor any other international
instrument contained a general definition of thet&$ positive obligations concerning the
education of Roma pupils or, more generally, ofdten from national or ethnic minorities. The
Government noted in this connection that when d@teng the State's positive obligations, the
Court sometimes referred to developments in thislegn of the Contracting Parties. However,
they said that no European standard or consenstenty existed regarding the criteria to be used
to determine whether children should be placedpiecsl schools or how children with special
learning needs should be educated and the spetiablswas one of the possible and acceptable
solutions to the problem.

156. Moreover, the positive obligations under éeil4 of the Convention could not be construed
as an obligation to take affirmative action. Thadlto remain an option. It was not possible torinfe
from Article 14 a general obligation on the parttbé State actively to compensate for all the
disabilities which different sections of the popida suffered from.

157. In any event, since special schools had tefarded as an alternative, but not inferior, form

of education, the Government submitted that theg imathe instant case adopted reasonable
measures to compensate for the disabilities ohpicants, who required a special education as a
result of their individual situation, and that thegd not overstepped the margin of appreciation
which the Convention afforded the States in thecation sphere. They observed that the State had
allocated twice the level of resources to speahbsls as to ordinary schools and that the domestic
authorities had made considerable efforts to dethl tie complex issue of the education of Roma

children.

158. The Government went on to provide informationthe applicants' current situation obtained
from the files of both the school and the Ostravh Centre (where those applicants who were
unemployed had signed on). As a preliminary, thetga that the Ostrava region was afflicted by a
high rate of unemployment and that, in general,ngopeople who had received only a primary
education had difficulties in finding work. Whilewas possible to obtain a qualification and career
counselling from the State, the active participatd the job applicant was essential.

In concrete terms, two applicants were currentlyhiir final year at primary school. Seven had
begun vocational training in a secondary schooSaptember 2006. Four had started but later
abandoned their secondary-school studies, the ityajbrough a lack of interest, and had instead
signed on at the job centre. Lastly, five of th@legants had not sought to pursue their studies at
secondary-school level but had registered at thegmtre. Those applicants who had registered at a
job centre had not co-operated with it or shown iabgrest in the offers of training or employment
that had been made, with the result that someearhthad already been struck off the job-applicants
register (in some instances repeatedly).

159. Lastly, the Government rejected the applgasiaim that nothing had been changed by the
introduction of the Schools Act (Law no. 561/2008he Act unified the previously existing types
of primary school and standardised the educatipragrammes. It did not provide for a separate,
independent system of specialised schools, withetteeption of schools for pupils with serious
mental disorders, autism or combined mental andsiphly defects. Pupils with disabilities were
individually integrated, wherever possible and ddde, into conventional schools. However,
schools were authorised to set up separate clasfesducational techniques and methods adjusted
to their needs. The former “special schools” catddtinue to function as separate institutions, but
were now “primary schools” providing education un@e modified educational programme for



primary education. Schools at which socially disadaged pupils were educated often made use of
their right to establish assistant teacher's pasts preparatory classes designed to improve the
children's communication skills and command of@zech language. Teacher's assistants from the
Roma community often served as a link between thed, family, and, in some instances, other
experts and helped to integrate pupils into thecation system. The region where the applicants
lived favoured integrating Roma pupils in classesah from the majority population.

160. In their concluding submissions, the Govemmiressked the Court carefully to examine the
issue of the applicants' access to education ih gwmtividual case, though without losing sight of
the overall context, and to hold that there hachbveeviolation of the Convention.

3. The interveners
(a) Interights and Human Rights Watch

161. Interights and Human Rights Watch stated thatas essential that Article 14 of the
Convention should afford effective protection agaimdirect discrimination, a concept which the
Court had not yet had many occasions to considegy Bubmitted that aspects of the Chamber's
reasoning were out of step with recent developmentases such as Timishev v. Russia (judgment
cited above), Zarb Adami v. Malta (judgment citdabe) and Hoogendijk v. the Netherlands
(decision cited above). The Grand Chamber needembngolidate a purposive interpretation of
Article 14 and to bring the Court's jurisprudence indirect discrimination in line with existing
international standards.

162. Interights and Human Rights Watch noted thatCourt itself had confirmed in Zarb Adami
that discrimination was not always direct or expland that a policy or general measure could
result in indirect discrimination. It had also agtal that intent was not required in cases of eudir
discrimination (Hugh Jordan v. the United Kingdamo, 24746/94, 4 May 2001, § 154). In their
submission, it was sufficient in the case of indirdiscrimination that the practice or policy reedl

in a disproportionate adverse effect on a partroglaup.

163. As to proof of indirect discrimination, it wavidely accepted in Europe and internationally

and also by the Court (see Timishev, judgment cileove, 8 57; and Hoogendijk, decision cited

above) that the burden of proof had to shift ongerina facie case of discrimination had been

established. In cases of indirect discriminatiohere the applicant had demonstrated that
significantly more people of a particular categamgre placed at a disadvantage by a given policy
or practice, a presumption of discrimination aroee burden then shifted to the State to reject the
basis for the prima facie case, or to provide &fjoation for it.

164. It was therefore critical for the Court togage with the type of evidence that might be
produced in order to shift the burden of proofetights and Human Rights Watch submitted on
this point that the Court's position with regardstatistical evidence, as set out in the Hugh Jorda
judgment (cited above, 8 154), was at variance witRrnational and comparative practice. In
European Communities Directives and internationatfruments, statistics were the key method of
proving indirect discrimination. Where measures eveeutral on their face, statistics sometimes
proved the only effective means of identifying thearying impact on different segments of
society. Obviously, courts had to assess the afiggilstrength and relevance of the statisticsht®
case at hand, requiring that they be tied to tipdiGgnt's allegations in concrete ways.

If, however, the Court were to maintain the positibat statistics alone were not sufficient to
disclose a discriminatory practice, Interights &hdnan Rights Watch submitted that the general



social context should be taken into account, asavided valuable insight into the extent to which
the effects of the measure on the applicants wispgaportionate.

(b) Minority Rights Group International, the Euegm Network against Racism and the European
Roma Information Office

165. The Minority Rights Group International, tBeiropean Network against Racism and the
European Roma Information Office submitted that wrengful assignment of Roma children to
special schools for the mentally disabled was tlestrobvious and odious form of discrimination
against the Roma. Children in such special schimlswed a simplified curriculum considered
appropriate for their lower level of intellectuaéwlopment. Thus, for example, in the Czech
Republic, children in special schools were not eigxto know the Czech alphabet or numbers up
to 10 until the third or fourth school-year, whileeir counterparts in ordinary schools acquired tha
knowledge in the first year.

166. This practice had received considerable @dtgnboth at the European level and within the
human-rights bodies of the United Nations, whict bapressed their concern in various reports as
to the over-representation of Roma children in gpexchools, the adequacy of the tests employed
and the quality of the alleged parental consenit.tifdse bodies had found that no objective and
reasonable justification could legitimise the dismttage faced by Roma children in the field of
education. The degree of consistency among thetutishs and quasi-judicial bodies was
persuasive in confirming the existence of widespmiacrimination against Roma children.

167. The interveners added that whatever the sneffgeparate education for children with genuine
mental disabilities, the decision to place Romddcen in special schools was in the majority of
cases not based on any actual mental disabilityrétier on language and cultural differences
which were not taken into account in the testingcpss. In order to fulfil their obligation to seeur
equal treatment for Roma in the exercise of thgintrto education, the first requirement of States
was to amend the testing process so that it wasaodlly prejudiced against Roma and to take
positive measures in the area of language traiantysocial-skills training.

(c) International Step by Step Association, themRoEducation Fund and the European Early
Childhood Education Research Association

168. The International Step by Step Associatibe,Roma Education Fund and the European Early
Childhood Education Research Association soughetoonstrate that the assessment used to place
Roma children in special schools in the Ostravaoreglisregarded the numerous effective and
appropriate indicators that were well-known by thiel-1990s (see paragraph 44 above). In their
submission, the assessment had not taken into m@ictio®l language and culture of the children,
their prior learning experiences or their unfanmitia with the demands of the testing situation.
Single rather than multiple sources of evidence I@eh used. Testing had been done in a single
administration, not over time. Evidence had notnbebtained in realistic or authentic settings
where children could demonstrate their learningdidnemphasis had been placed on individually
administered, standardised tests normed on othrrigtons.

169. Referring to various studies that had beemiech out (see paragraph 44 above), the
interveners noted that minority children and thtveen vulnerable families were over-represented
in special education in central and eastern Eurdpes. resulted from an array of factors, including
unconscious racial bias on the part of school aiitbs, large resource inequalities, unjustifiable
reliance on IQ and other evaluation tools, edusatoappropriate responses to the pressures of



“high-stakes” testing and power differentials betweminority parents and school officials. School
placement through psychological testing often oéfld racial biases in the society concerned.

170. The Czech Republic was notable for its plas#nof children in segregated settings because
of “social disadvantage”. According to a comparisdrdata on fifteen countries collected by the
OECD in 1999 (see paragraph 18 in fine above) thec& Republic ranked third in placing pupils
with learning difficult disabilities in special sobl settings. Of the eight countries that provided
data on the placement of pupils as a result ofasdactors, the Czech Republic was the only one to
have recourse to special schools; the other casnalimost exclusively used ordinary schools for
educating such pupils.

171. Further, the practice of referring childrabédlled as being of low ability to special schaatls
an early age (educational tracking) frequently iedether or not intentionally, to racial segregatio
and had particularly negative effects on the l@fetducation of disadvantaged children. This had
long-term detrimental consequences for both thethsaiety, including premature exclusion from
the education system with the resulting loss ofgpportunities for those concerned.

(d) Fédération internationale des ligues des slast'Homme (International Federation for Human
Rights — FIDH)

172. The FIDH considered that the Chamber hadstifiably placed significant weight in its
judgment on the consent which the applicants' paread allegedly given to the situation forming
the subject of their complaint to the Court. It embtthat under the Court's case-law there were
situations in which the waiver of a right was nonhsidered capable of exempting the State from its
obligation to guarantee to every person withifjutssdiction the rights and freedoms laid down in
the Convention. That applied, in particular, whtre waiver conflicted with an important public
interest, or was not explicit or unequivocal. Farthore, in order to be capable of justifying a
restriction of the right or freedom of the indivaduthe waiver of that guarantee by the person
concerned had to take place in circumstances fréughnit could be concluded that he was fully
aware of the consequences, in particular the legadequences, of his choice. In the case of R. v.
Borden ([1994] 3 RCS 145, p. 162) the Supreme Col€anada had developed the following
principle on that precise point: “[ijn order forveaiver of the right ... to be effective, the person
purporting to consent must be possessed of theisiagunformational foundation for a true
relinquishment of the right. A right to choose rggs not only the volition to prefer one option ove
another, but also sufficient available informattormake the preference meaningful”.

173. The question therefore arose as to whethethe light of the nature of the principle of
equality of treatment, and of the link between phehibition of racial discrimination and the wider
concept of human dignity, waiver of the right t@feiction against discrimination ought not to be
precluded altogether. In the instant case, the esdngbtained from the applicants' parents was
binding not solely on the applicants but on all ¢thddren of the Roma community. It was perfectly
possible — indeed, in the FIDH's submission, pribabthat all parents of Roma children would
prefer an integrated education for their childieut, that, being uncertain as regards the choide tha
would be made by other parents in that situatibay tpreferred the “security” offered by special
education, which was followed by the vast majoatyRoma children. In a context characterised by
a history of discrimination against the Roma, theice available to the parents of Roma children
was between (a) placing their children in schodtem the authorities were reluctant to admit them
and where they feared being the subject of varfouss of harassment and of manifestations of
hostility on the part of their fellow pupils and tdachers, or (b) placing them in special schools
where Roma children were in a large majority an@meghconsequently, they would not have to fear
the manifestation of such prejudices. In reality &pplicants' parents had chosen what they saw as



being the lesser of two evils, in the absence of @al possibility of receiving an integrated
education which would unreservedly welcome Romae Tdisproportion between the two
alternatives was such that the applicants' pateadseen obliged to make the choice for which the
Government now sought to hold them responsible

174. For the reasons set out above, the FIDH derexl that in the circumstances of the instant
case, the alleged waiver by the applicants' parehthe right for their children to receive an
education in normal schools could not justify exéimgpthe Czech Republic from its obligations
under the Convention.

C. The Court's assessment
1. Recapitulation of the main principles

175. The Court has established in its case-law dmscrimination means treating differently,
without an objective and reasonable justificatipersons in relevantly similar situations (Willis v.
the United Kingdom, no. 36042/97, § 48, ECHR 20@2dnd Okpisz v. Germany, no. 59140/00,
8 33, 25 October 2005). However, Article 14 doespmohibit a member State from treating groups
differently in order to correct “factual inequadit” between them; indeed in certain circumstances a
failure to attempt to correct inequality througfffelient treatment may in itself give rise to a lotea

of the Article (“Case relating to certain aspedtshe laws on the use of languages in education in
Belgium” v. Belgium (Merits), judgment of 23 July@@8, Series A no. 6, § 10; Thlimmenos v.
Greece [GC], no. 34369/97, § 44, ECHR 2000-1V; &tdc and Others v. the United Kingdom
[GC], no. 65731/01, § 51, ECHR 2006-...). The Cdas also accepted that a general policy or
measure that has disproportionately prejudiciabctf on a particular group may be considered
discriminatory notwithstanding that it is not sgmeally aimed at that group (Hugh Jordan v. the
United Kingdom, no. 24746/94, § 154, 4 May 2001d &oogendijk v. the Netherlands (dec.), no.
58461/00, 6 January 2005), and that discriminapotentially contrary to the Convention may
result from a de facto situation (Zarb Adami v. Maho. 17209/02, § 76, ECHR 2006-...).

176. Discrimination on account of, inter alia, argon's ethnic origin is a form of racial
discrimination. Racial discrimination is a partiady invidious kind of discrimination and, in view
of its perilous consequences, requires from theaailtes special vigilance and a vigorous reaction.
It is for this reason that the authorities must aBeavailable means to combat racism, thereby
reinforcing democracy's vision of a society in whuiversity is not perceived as a threat but as a
source of enrichment (Nachova and Others v. BudgBiC], nos. 43577/98 and 43579/98, § 145,
ECHR 2005-...; and Timishev v. Russia, nos. 5572/0d 55974/00, § 56, ECHR 2005-...). The
Court has also held that no difference in treatrmdmnch is based exclusively or to a decisive extent
on a person's ethnic origin is capable of beingabjely justified in a contemporary democratic
society built on the principles of pluralism angpect for different cultures (Timishev, cited above
§ 58).

177. As to the burden of proof in this sphere,@loairt has established that once the applicant has
shown a difference in treatment, it is for the Goweent to show that it was justified (see, among
other authorities, Chassagnou and Others v. FrgBC¢ nos. 25088/94, 28331/95 and 28443/95,
88 91-92, ECHR 1999-11l; and Timishev, cited abay&7).

178. As regards the question of what constitutesa facie evidence capable of shifting the
burden of proof on to the respondent State, thetGtated in Nachova and Others (cited above, 8
147) that in proceedings before it there are naqutaral barriers to the admissibility of evidence o
pre-determined formulae for its assessment. Thet@alopts the conclusions that are, in its view,



supported by the free evaluation of all evidenoeluding such inferences as may flow from the
facts and the parties' submissions. Accordingstestablished case-law, proof may follow from the
coexistence of sufficiently strong, clear and codeat inferences or of similar unrebutted
presumptions of fact. Moreover, the level of pessma necessary for reaching a particular
conclusion and, in this connection, the distribotad the burden of proof are intrinsically linkeal t
the specificity of the facts, the nature of thegdition made and the Convention right at stake.

179. The Court has also recognised that Convenpimteedings do not in all cases lend
themselves to a rigorous application of the prilecgffirmanti incumbit probatio (he who alleges
something must prove that allegation — Akta Turkey (extracts), no. 24351/94, § 272, ECHR
2003-V). In certain circumstances, where the evanissue lie wholly, or in large part, within the
exclusive knowledge of the authorities, the burdérproof may be regarded as resting on the
authorities to provide a satisfactory and convigciexplanation (Salman v. Turkey [GC],
no. 21986/93, § 100, ECHR 2000-VII; and AnguelovaBulgaria, no. 38361/97, § 111, ECHR
2002-1V). In the case of Nachova and Others, cdbdve, 8§ 157), the Court did not rule out
requiring a respondent Government to disprove goadne allegation of discrimination in certain
cases, even though it considered that it wouldiffieuwdt to do so in that particular case in which
the allegation was that an act of violence had bmetivated by racial prejudice. It noted in that
connection that in the legal systems of many ceemroof of the discriminatory effect of a policy,
decision or practice would dispense with the needptove intent in respect of alleged
discrimination in employment or in the provisionsgfrvices.

180. As to whether statistics can constitute ewséethe Court has in the past stated that sttisti

could not in themselves disclose a practice whichld be classified as discriminatory (Hugh

Jordan, cited above, 8§ 154). However, in more rtecases on the question of discrimination, in
which the applicants alleged a difference in tHeafof a general measure or de facto situation
(Hoogendijk, cited above; and Zarb Adami, cited\ay®B8 77-78), the Court relied extensively on
statistics produced by the parties to establishiffarence in treatment between two groups (men
and women) in similar situations.

Thus, in the Hoogendijk decision the Court statfd/lhere an applicant is able to show, on the
basis of undisputed official statistics, the exaste of a prima facie indication that a specificerul
although formulated in a neutral manner — in fdfgcas a clearly higher percentage of women than
men, it is for the respondent Government to shaw s is the result of objective factors unredate
to any discrimination on grounds of sex. If the ®fi demonstrating that a difference in impact for
men and women is not in practice discriminatorysdoet shift to the respondent Government, it
will be in practice extremely difficult for appliogs to prove indirect discrimination.”

181. Lastly, as noted in previous cases, the vabie position of Roma/Gypsies means that special
consideration should be given to their needs amir ttifferent lifestyle both in the relevant
regulatory framework and in reaching decisions artipular cases (Chapman v. the United
Kingdom [GC], no. 27238/95, § 96, ECHR 2001-I; a@dnnors v. the United Kingdom, no.
66746/01, § 84, 27 May 2004).

In Chapman (cited above, 88 93-94), the Court alsgerved that there could be said to be an
emerging international consensus amongst the Guimga States of the Council of Europe
recognising the special needs of minorities andlaigation to protect their security, identity and
lifestyle, not only for the purpose of safeguardthg interests of the minorities themselves but to
preserve a cultural diversity of value to the whadenmunity.

2. Application of the aforementioned principleshe instant case



182. The Court notes that as a result of thelulent history and constant uprooting the Roma
have become a specific type of disadvantaged atderable minority (see also the general
observations in the Parliamentary Assembly's Recenaation no. 1203 (1993) on Gypsies in
Europe, cited in paragraph 56 above and pointitsdtecommendation no. 1557 (2002): 'The legal
situation of Roma in Europe’, cited in paragraphab®ve). As the Court has noted in previous
cases, they therefore require special protectiee (smragraph 181 above). As is attested by the
activities of numerous European and internatiomghoisations and the recommendations of the
Council of Europe bodies (see paragraphs 54-61egbthis protection also extends to the sphere of
education. The present case therefore warrantdcylart attention, especially as when the
applications were lodged with the Court the applisavere minor children for whom the right to
education was of paramount importance.

183. The applicants' allegation in the present tasot that they were in a different situatioonir
non-Roma children that called for different treattner that the respondent State had failed to take
affirmative action to correct factual inequalities differences between them (Thlimmenos, cited
above, § 44; and Stec and Others, cited above,)§I®1their submission, all that has to be
established is that, without objective and reaskenpistification, they were treated less favourably
than non-Roma children in a comparable situaticsh that this amounted in their case to indirect
discrimination.

184. The Court has already accepted in previogsscthat a difference in treatment may take the
form of disproportionately prejudicial effects ofjaneral policy or measure which, though couched
in neutral terms, discriminates against a groupgfHdiordan, cited above, 8§ 154; and Hoogendijk,
cited above). In accordance with, for instance, ri@dwDirectives 97/80/EC and 2000/43/EC (see
paragraphs 82 and 84 above) and the definitionigeovby ECRI (see paragraph 60 above), such a
situation may amount to “indirect discriminationyhich does not necessarily require a
discriminatory intent.

(&) Whether a presumption of indirect discrimioatarises in the instant case

185. It was common ground that the impugned diffee in treatment did not result from the
wording of the statutory provisions on placementspecial schools in force at the material time.
Accordingly, the issue in the instant case is wlethe manner in which the legislation was applied
in practice resulted in a disproportionate numbieRoma children — including the applicants —
being placed in special schools without justificatiand whether such children were thereby placed
at a significant disadvantage.

186. As mentioned above, the Court has notedawipus cases that applicants may have difficulty
in proving discriminatory treatment (Nachova anthéds, cited above, 88 147 and 157). In order to
guarantee those concerned the effective protecfiaheir rights, less strict evidential rules shbul
apply in cases of alleged indirect discrimination.

187. On this point, the Court observes that Cdubdicectives 97/80/EC and 2000/43/EC stipulate
that persons who consider themselves wronged bedhesprinciple of equal treatment has not
been applied to them may establish, before a damasthority, by any means, including on the
basis of statistical evidence, facts from whiciné@y be presumed that there has been discrimination
(see paragraphs 82 and 83 above). The recent aaseflthe Court of Justice of the European
Communities (see paragraphs 88-89 above) showsttpatrmits claimants to rely on statistical
evidence and the national courts to take such ae&leto account where it is valid and significant.



The Grand Chamber further notes the informationifimed by the third-party interveners that the
courts of many countries and the supervisory bodi¢se United Nations treaties habitually accept
statistics as evidence of indirect discriminatianorder to facilitate the victims' task of adducing
prima facie evidence.

The Court also recognised the importance of offisiatistics in the aforementioned cases of
Hoogendijk and Zarb Adami and has shown thatrépared to accept and take into consideration
various types of evidence (Nachova and Otherg] elb®ve, § 147).

188. In these circumstances, the Court considesvthen it comes to assessing the impact of a
measure or practice on an individual or groupjsttes which appear on critical examination to be
reliable and significant will be sufficient to cditste the prima facie evidence the applicant is
required to produce. This does not, however, mbahindirect discrimination cannot be proved
without statistical evidence.

189. Where an applicant alleging indirect discnation thus establishes a rebuttable presumption
that the effect of a measure or practice is disoatory, the burden then shifts to the respondent
State, which must show that the difference in imeatt is not discriminatory (see, mutatis mutandis,
Nachova and Others, cited above, § 157). Regamgld®ad in particular to the specificity of the
facts and the nature of the allegations made stjipme of case (ibid., 8 147), it would be extrgmel
difficult in practice for applicants to prove indat discrimination without such a shift in the bemd

of proof.

190. In the present case, the statistical datandtdd by the applicants was obtained from
guestionnaires that were sent out to the head eesd special and primary schools in the town of
Ostrava in 1999. It indicates that at the time 5@0%all pupils placed in special schools in Ostrava
were Roma. Conversely, Roma represented only 2.@86%e total number of pupils attending
primary school in Ostrava. Further, whereas on8¢d of nhon-Roma pupils were placed in special
schools, the proportion of Roma pupils in Ostrawsigned to special schools was 50.3%.
According to the Government, these figures aresodficiently conclusive as they merely reflect
the subjective opinions of the head teachers. Thwefhment also noted that no official
information on the ethnic origin of the pupils d@g$ and that the Ostrava region had one of the
largest Roma populations.

191. The Grand Chamber observes that these figueesot disputed by the Government and that
they have not produced any alternative statiséealence. In view of their comment that no official
information on the ethnic origin of the pupils @gisthe Court accepts that the statistics submitted
by the applicants may not be entirely reliablendvertheless considers that these figures reveal a
dominant trend that has been confirmed both by réspondent State and the independent
supervisory bodies which have looked into the qaest

192. In their reports submitted in accordance witticle 25 8§ 1 of the Framework Convention for
the Protection of National Minorities, the Czechhawities accepted that in 1999 Roma pupils
made up between 80% and 90% of the total numbepupils in some special schools (see
paragraph 66 above) and that in 2004 “large numileérRoma children were still being placed in
special schools (see paragraph 67 above). The &gviSommittee on the Framework Convention
observed in its report of 26 October 2005 that ediog to unofficial estimates Roma accounted for
up to 70% of pupils enrolled in special schoolscdrding to the report published by ECRI in 2000,
Roma children were “vastly overrepresented” in sdeschools. The Committee on the Elimination
of Racial Discrimination noted in its concluding selovations of 30 March 1998 that a
disproportionately large number of Roma childremeyglaced in special schools (see paragraph 99



above). Lastly, according to the figures suppligdh® European Monitoring Centre on Racism and
Xenophobia, more than half of Roma children in@zech Republic attended special school.

193. In the Court's view, the latter figures, whido not relate solely to the Ostrava region and
therefore provide a more general picture, show taagn if the exact percentage of Roma children
in special schools at the material time remaindicdit to establish, their number was
disproportionately high. Moreover, Roma pupils fedra majority of the pupils in special schools.
Despite being couched in neutral terms, the relesttutory provisions therefore had considerably
more impact in practice on Roma children than on-Roma children and resulted in statistically
disproportionate numbers of placements of the foimepecial schools.

194. Where it has been shown that legislation yred such a discriminatory effect, the Grand
Chamber considers that, as with cases concernipipgment or the provision of services, it is not
necessary in cases in the educational sphere rfag@tis mutandis, Nachova and Others, cited
above, 8 157) to prove any discriminatory intent the part of the relevant authorities (see
paragraph 184 above).

195. In these circumstances, the evidence sulimitte the applicants can be regarded as
sufficiently reliable and significant to give rise a strong presumption of indirect discrimination.

The burden of proof must therefore shift to the &ament, which must show that the difference in
the impact of the legislation was the result ofeahiye factors unrelated to ethnic origin.

(b) Objective and reasonable justification

196. The Court reiterates that a difference iattrent is discriminatory if “it has no objectivedan
reasonable justification”, that is, if it does noiirsue a “legitimate aim” or if there is not a
“reasonable relationship of proportionality” betwetbe means employed and the aim sought to be
realised (see, among many other authorities, LakaSyprus [GC], no. 29515/95, § 29, ECHR
1999-I; and Stec and Others, cited above, § 51)erd/the difference in treatment is based on race,
colour or ethnic origin, the notion of objectivedareasonable justification must be interpreted as
strictly as possible.

197. In the instant case, the Government souglExfdain the difference in treatment between
Roma children and non-Roma children by the neextipt the education system to the capacity of
children with special needs. In the Governmenttsrsssion, the applicants were placed in special
schools on account of their specific educationaldse essentially as a result of their low intellatt
capacity measured with the aid of psychologicdistés educational psychology centres. After the
centres had made their recommendations regardiegyibe of school in which the applicants
should be placed, the final decision had lain Wit applicants' parents and they had consented to
the placements. The argument that the applicants placed in special schools on account of their
ethnic origin was therefore unsustainable.

For their part, the applicants strenuously conteite suggestion that the disproportionately high
number of Roma children in special schools coulcekglained by the results of the intellectual
capacity tests or be justified by parental consent.

198. The Court accepts that the Government's ideci® retain the special-school system was
motivated by the desire to find a solution for dhein with special educational needs. However, it
shares the disquiet of the other Council of Eurmgétutions who have expressed concerns about
the more basic curriculum followed in these schauld, in particular, the segregation the system
causes.



199. The Grand Chamber observes, further, thatdbes used to assess the children's learning
abilities or difficulties have given rise to conteysy and continue to be the subject of scientific
debate and research. While accepting that it isteoble to judge the validity of such tests, vas
factors in the instant case nevertheless lead theadsChamber to conclude that the results of the
tests carried out at the material time were notabbg of constituting objective and reasonable
justification for the purposes of Article 14 of tB®nvention.

200. In the first place, it was common ground tdbhthe children who were examined sat the same
tests, irrespective of their ethnic origin. The @zeauthorities themselves acknowledged in 1999
that “Romany children with average or above-aveiatglect” were often placed in such schools
on the basis of the results of psychological testd that the tests were conceived for the majority
population and did not take Roma specifics intostgration (see paragraph 66 above). As a result,
they had revised the tests and methods used wittwato ensuring that they “were not misused to
the detriment of Roma children” (see paragraphiita).

In addition, various independent bodies have esgesloubts over the adequacy of the tests. Thus,
the Advisory Committee on the Framework Convenfimnthe Protection of National Minorities
observed that children who were not mentally haaqejied were frequently placed in these schools
“[owing] to real or perceived language and cultudidlerences between Roma and the majority”. It
also stressed the need for the tests to be “censjstbjective and comprehensive” (see paragraph
68 above). ECRI noted that the channelling of Rami&ren to special schools for the mentally-
retarded was reportedly often “quasi-automatic” aeeded to be examined to ensure that any
testing used was “fair” and that the true abilit@seach child were “properly evaluated” (see
paragraphs 63-64 above). The Council of Europe Cigsiamer for Human Rights noted that Roma
children were frequently placed in classes fordkeih with special needs “without an adequate
psychological or pedagogical assessment, the réatia clearly being their ethnic origin” (see
paragraph 77 above).

Lastly, in the submission of some of the third-panterveners, placements following the results of
the psychological tests reflected the racial priegsiof the society concerned.

201. The Court considers that, at the very ldhste is a danger that the tests were biased amnd th
the results were not analysed in the light of thetipularities and special characteristics of the
Roma children who sat them. In these circumstanties,tests in question cannot serve as
justification for the impugned difference in treant.

202. As regards parental consent, the Court rtbe$sovernment's submission that this was the
decisive factor without which the applicants wontat have been placed in special schools. In view
of the fact that a difference in treatment has besgablished in the instant case, it follows thgt a
such consent would signify an acceptance of theréifice in treatment, even if discriminatory, in
other words a waiver of the right not to be diseniated against. However, under the Court's case-
law, the waiver of a right guaranteed by the Cotieen- in so far as such a waiver is permissible —
must be established in an unequivocal manner, argiven in full knowledge of the facts, that is to
say on the basis of informed consent (Pfeifer dadkPv. Austria, judgment of 25 February 1992,
Series A no. 227, 88 37-38) and without constréiréweer v. Belgium, judgment of 27 February
1980, Series A no. 35, § 51).

203. In the circumstances of the present case; et is not satisfied that the parents of the Rom
children, who were members of a disadvantaged camtynand often poorly educated, were
capable of weighing up all the aspects of the 8dnaand the consequences of giving their consent.
The Government themselves admitted that consetitisninstance had been given by means of a



signature on a pre-completed form that containethfosmation on the available alternatives or the
differences between the special-school curriculurd #he curriculum followed in other schools.
Nor do the domestic authorities appear to haventaley additional measures to ensure that the
Roma parents received all the information they rddd make an informed decision or were aware
of the consequences that giving their consent whale for their children's futures. It also appears
indisputable that the Roma parents were faced aviliilemma: a choice between ordinary schools
that were ill-equipped to cater for their childeesbcial and cultural differences and in whichrthei
children risked isolation and ostracism and spestalools where the majority of the pupils were
Roma.

204. In view of the fundamental importance of gw@hibition of racial discrimination (see
Nachova and Others, cited above, § 145; and Timjstieed above, § 56), the Grand Chamber
considers that, even assuming the conditions exfet in paragraph 202 above were satisfied, no
waiver of the right not to be subjected to raciEcdmination can be accepted, as it would be
counter to an important public interest (see, natatutandis, Hermi v. Italy [GC], no. 18114/02,
§ 73, ECHR 2006-...).

(c) Conclusion

205. As is apparent from the documentation prodigeECRI and the report of the Commissioner
for Human Rights of the Council of Europe, the Ge&epublic is not alone in having encountered
difficulties in providing schooling for Roma chilein: other European States have had similar
difficulties. The Court is gratified to note thatplike some countries, the Czech Republic has
sought to tackle the problem and acknowledges thaits attempts to achieve the social and
educational integration of the disadvantaged gmhigch the Roma form, it has had to contend with
numerous difficulties as a result of, inter altae tultural specificities of that minority and agdee

of hostility on the part of the parents of non-Romfaldren. As the Chamber noted in its
admissibility decision in the instant case, theichdetween a single school for everyone, highly
specialised structures and unified structures gjiibcialised sections is not an easy one. It erdails
difficult balancing exercise between the competmgrests. As to the setting and planning of the
curriculum, this mainly involves questions of exety on which it is not for the Court to rule
(Valsamis v. Greece, judgment of 18 December 1B@ports 1996-VI, § 28).

206. Nevertheless, whenever discretion capabieteffering with the enjoyment of a Convention
right is conferred on national authorities, thegaural safeguards available to the individual will
be especially material in determining whether #&pondent State has, when fixing the regulatory
framework, remained within its margin of appre@ati(see Buckley v. the United Kingdom,
judgment of 25 September 1996, Reports 1996-IV6;8anhd Connors v. the United Kingdom,
judgment cited above, § 83).

207. The facts of the instant case indicate tatsthooling arrangements for Roma children were
not attended by safeguards (see paragraph 28 atimtelould ensure that, in the exercise of its
margin of appreciation in the education sphere,Stage took into account their special needs as
members of a disadvantaged class (see, mutatisidisit@uckley, cited above, § 76; and Connors,
cited above, 8§ 84). Furthermore, as a result ofaltangements the applicants were placed in
schools for children with mental disabilities wherenore basic curriculum was followed than in

ordinary schools and where they were isolated fpapils from the wider population. As a result,

they received an education which compounded th#icwties and compromised their subsequent
personal development instead of tackling their prablems or helping them to integrate into the
ordinary schools and develop the skills that wolaldlitate life among the majority population.



Indeed, the Government have implicitly admitted jlod opportunities are more limited for pupils
from special schools.

208. In these circumstances and while recognitiiegefforts made by the Czech authorities to
ensure that Roma children receive schooling, theriCis not satisfied that the difference in
treatment between Roma children and non-Roma eildras objectively and reasonably justified
and that there existed a reasonable relationshgyagortionality between the means used and the
aim pursued. In that connection, it notes withrese that the new legislation has abolished special
schools and provides for children with special edional needs, including socially disadvantaged
children, to be educated in ordinary schools.

209. Lastly, since it has been established thatakevant legislation as applied in practice at th
material time had a disproportionately prejudicgfect on the Roma community, the Court
considers that the applicants as members of thatmumity necessarily suffered the same
discriminatory treatment. Accordingly, it does meed to examine their individual cases.

210. Consequently, there has been a violatioheninistant case of Article 14 of the Convention,
read in conjunction with Article 2 of Protocol Nb. as regards each of the applicants.

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION
211. Article 41 of the Convention provides:

“If the Court finds that there has been a violatodrihe Convention or the Protocols thereto, and if
the internal law of the High Contracting Party cemed allows only partial reparation to be made,
the Court shall, if necessary, afford just satisfecto the injured party.”

A. Damage
212. The applicants did not allege any pecuniamape.

213. They claimed 22,000 euros (EUR) each (maldngptal of EUR 396,000) for the non-
pecuniary damage they had sustained, includingagunal, psychological and emotional harm and
compensation for the anxiety, frustration and hiandn they had suffered as a result of their
discriminatory placement in special schools. Thegssed that the effects of this violation were
serious and on-going and affected all areas of tiveis.

214. Further, referring to the judgments in Bravski v. Poland ([GC], no. 31443/96, § 189,
ECHR 2004-V) and Hutten-Czapska v. Poland ([GC],3%®14/97, 88§ 235-237, ECHR 2006-...),
the applicants said that the violation of theihtg)“was neither prompted by an isolated incident
nor attributable to the particular turn of evenis[their] case, but was rather the consequence of
administrative and regulatory conduct on the pathe authorities towards an identifiable class of
citizens”. Accordingly, in their submission, gerlem@easures had to be taken at the national level
either to remove any hindrance to the implementatifothe right of the numerous persons affected
by the situation or to provide equivalent redress.

215. The Government submitted, with particulararégto the psychological and educational
damage, that it related to the complaints undeickr8 of the Convention and Article 2 of Protocol
No. 1 taken individually, which had been declareddmissible by the Court in its decision of 1
March 2005. In their submission, there was theeefur causal link between any violation of the
Convention and the alleged non-pecuniary damagey Turther contended that the sum claimed by



the applicants was excessive and that any finding wiolation would constitute sufficient just
satisfaction.

216. The Court reiterates, firstly, that by virtwé Article 46 of the Convention the High
Contracting Parties have undertaken to abide byfitizé judgments of the Court in any case to
which they are parties, execution being supervisethe Committee of Ministers. It follows, inter
alia, that a judgment in which the Court finds adwh imposes on the respondent State a legal
obligation not just to pay those concerned the samarded by way of just satisfaction under
Article 41, but also to select, subject to supeovisbhy the Committee of Ministers, the general
and/or, if appropriate, individual measures to depdied in their domestic legal order to put an end
to the violation found by the Court and to redrsssfar as possible the effects. However, the
respondent State remains free to choose the mgawnibh it will discharge its legal obligation
under Article 46 of the Convention, provided thatts means are compatible with the conclusions
set out in the Court's judgment (Broniowski, citebove, § 192; and’onka v. Belgium, no.
51564/99, § 89, ECHR 2002-1). The Court notes ia tionnection that the legislation impugned in
the instant case has been repealed and that themi@lesn of Ministers recently made
recommendations to the member States on the ednaatiRoma/Gypsy children in Europe (see
paragraphs 54 and 55 above). Consequently, it doesonsider it appropriate to reserve the
guestion.

217. The Court cannot speculate on what the owtcoithe situation complained of by the
applicants would have been had they not been placedecial schools. It is clear, however, that
they have sustained non-pecuniary damage — incphati as a result of the humiliation and
frustration caused by the indirect discriminatidrwhich they were victims — for which the finding

of a violation of the Convention does not affordfisient redress. However, the amounts claimed
by the applicants are excessive. Ruling on an abjatbasis, the Court assesses the non-pecuniary
damage sustained by each of the applicants at EQB® 4

B. Costs and expenses

218. The applicants have not amended the initeaincthey made before the Chamber. The costs
and expenses do not, therefore, include those reduin the proceedings before the Grand
Chamber.

The Court notes that the total amount claimed ie thquest signed by all the applicants'
representatives was EUR 10,737, comprising EUR®(E&BP 1,750) for the fees invoiced by Lord
Lester of Herne Hill, Q.C., and EUR 8,187 for tlusts incurred by Mr D. Strupek in the domestic
proceedings and those before the Chamber. Howeweill of costs drawn up by Lord Lester,

enclosed with the claim for just satisfaction, g fees at GBP 11,750 (approximately EUR
17,000), including GBP 1,750 in VAT, for 45 hour$ kegal work. The applicants’ other

representatives, Mr J. Goldston and the Europeamtr€dor Roma Rights, have not sought the
reimbursement of their costs.

219. The Government noted that apart from a aetdist of the legal services he had provided, Mr
Strupek had not submitted any invoice to prove thatalleged costs and expenses had in fact been
paid to him by the applicants. They did not comnmanthe discrepancy between the claim for just
satisfaction as formulated by the applicants arel fdée note submitted by Lord Lester. The
Government further pointed out that only part & #pplication had been declared admissible and
continued to be the subject of examination by thmur€ They therefore submitted that the
applicants should not be awarded more than a raakoportion (not exceeding EUR 3,000) of the
costs and expenses claimed.



220. The Court reiterates that legal costs arg mrdoverable to the extent that they relate to the
violation that has been found (Beyeler v. Italys{jsatisfaction) [GC], no. 33202/96, § 27, 28 May
2002). In the present case, this is solely theatimh of Article 14 of the Convention read in
conjunction with Article 2 of Protocol No. 1. Theo@t notes that Lord Lester has submitted details
of his professional fees, which were invoiced t® Huropean Centre for Roma Rights. Mr Strupek
has produced a breakdown of the 172 hours of kgaices he rendered at an hourly rate of EUR
40, to which has to be added VAT at the rate of 19%

Having regard to all the relevant factors and t¢eRi0 8§ 2 of the Rules of Court, the Court makes a
joint award to all the applicants of EUR 10,000 dosts and expenses.

C. Default interest

221. The Court considers it appropriate that tefawlt interest should be based on the marginal
lending rate of the European Central Bank, to wisicbuld be added three percentage points.

FOR THESE REASONS, THE COURT
1. Dismisses unanimously the Government's prenyiobjection;

2. Holds by thirteen votes to four that there hasn a violation of Article 14 read in conjunction
with Article 2 of Protocol No. 1;

3. Holds by thirteen votes to four

(a) that the respondent State is to pay the appbe within three months, the following amounts
together with any tax that may be chargeable:

(i) to each of the eighteen applicants EUR 4,300r(thousand euros) in respect of non-pecuniary
damage, to be converted into the currency of tepaiedent State at the rate applicable on the date
of payment;

(ii) jointly, to all the applicants, EUR 10,00@(t thousand euros) in respect of costs and expenses
to be converted into the currency of the respon@ate at the rate applicable on the date of
payment;

(b) that from the expiry of the above-mentionegtéhmonths until settlement simple interest shall
be payable on the above amounts at a rate equaletonarginal lending rate of the European
Central Bank during the default period plus threecpntage points;

4. Dismisses unanimously the remainder of theiegpis' claim for just satisfaction.

Done in English and in French, and delivered atlaip hearing in the Human Rights Building,
Strasbourg, on 13 November 2007.

Michael O'Boyle Nicolas Bratza
Deputy Registrar President

In accordance with Article 45 § 2 of the Conventamd Rule 74 § 2 of the Rules of Court, the
dissenting opinions of Mr Zupa&rE, Mr Jungwiert, Mr Borrego Borrego and Mr Sikut& annexed
to this judgment.



DISSENTING OPINION OF JUDGE ZUPARIC

| join entirely in the comprehensive dissentingmgn of Judge Karel Jungwiert. | wish only to add
the following.

As the majority explicitly, and implicitly elsewheiin the judgment, admitted in 88 198 and 205 —
the Czech Republic is the only Contracting Statéeclvinas in fact tackled the special educational
troubles of Roma children. It then borders on thsuad to find the Czech Republic in violation of

anti-discrimination principles. In other words,gHviolation” would never have happened had the
respondent State approached the problem with bem@glect.

No amount of politically charged argumentation bate the obvious fact that the Court in this case
has been brought into play for ulterior purposesictv have little to do with the special education
of Roma children in the Czech Republic.

The future will show what specific purpose thisqa@ent will serve.



DISSENTING OPINION OF JUDGE JUNGWIERT
(Translation)

1. I strongly disagree with the majority's findimgthe present case of a violation of Article 4 o
the Convention, read in conjunction with Articl®@PProtocol No. 1.

While | am able to agree to an extent with the fdahon of the relevant principles under Article
14 in the judgment, | cannot accept the mannerhithvthe majority have applied those principles
in the instant case.

2. Before specifying all the matters with whicHisagree, | would like to put this judgment into a
more general perspective.

It represents a new development in the Court's-leageas it set about evaluating and criticising a
country's entire education system.

However authoritative the precedents cited at papts 175 to 181 of the judgment may be, in
practice they have very little in common with thetant case other perhaps than the Roma origin of
the applicants in most of the cases (for instandéachova and Buckley, among others).

3. In my opinion, for the principles to be applieatrectly requires, firstly, a sound knowledge of
the facts and also of the circumstances of the, gasearily the historical context and the situatio
obtaining in other European countries.

As regards the historical context, the data preskimt the judgment (paragraphs 14 to 16) provides
information that is inaccurate, inadequate and\arg general nature.

The facts as presented in the judgment do not pehmislightest comparison to be made between
Roma communities in Europe with respect, inter, abasuch matters as demographic evolution or
levels of school attendance.

4. | will endeavour to supply some facts and feguto make up for this lack of information.

| should perhaps begin with the awful truth thatfar as the current territory of the Czech Republi

is concerned, we are not talking about an “attedipgéatermination of the Roma by the Nazis (see
paragraph 13) but about their almost total anrtibita Of the nearly 7,000 Roma who were living

in the country at the start of the war, scarcel§y §0rvived.

The situation is thus very different from that ither countries: the Czech Roma, almost all of
whom were exterminated, were replaced from 1945apdsvby successive waves of new arrivals in
their tens of thousands, mainly from Slovakia, Hanygand Romania. The vast majority of this new
population were not only illiterate and completely uprooted,



they did not speak the Czech language. The sametisue of other countries on whose territory
the Roma have — in principle — been living for adlxsaand even centuries and have attained a
degree of familiarity with the environment and laage.

To complete and close this incursion into the histb and demographic context, | believe that a
further comparison, which helps to explain the ecahd complexity of the problem, would be
useful.

An estimation of the numbers of Roma living in e@rtEuropean countries has given the following
minimum and maximum figures (which of course renapproximate):

Germany 110,000 — 140,000 for a population of 80,000

France 300,000 — 400,000 for a population of 60,00D

Italy 90,000 — 120,000 for a population of 60,0Q@,0

United Kingdom 100,000 — 150,000 for a populatié®@ 000,000
Poland 35,000 — 45,000 for a population of 38,000,0

Portugal 40,000 — 50,000 for a population of 10,000

Belgium 25,000 — 35,000 for a population of 10,000,

Czech Republic 200,000 — 250,000 for a populatictdg00,008

These figures provide an indication of the scalé¢hef problem facing the Czech Republic in the
education field.

5. An important question that needs to be askewhat is the position in Europe and what
standards or minimum requirements have to be met?

The question of the schooling and education of Rohillren has for almost 30 years been the
subject of analysis and, on the initiative of theu@cil of Europe, proposals by the European
Commission and other institutions.

The judgment contains more than 25 pages (paragraphto 107) of citations from Council of
Europe texts, Community law and practice, UN materand other sources.

However, the majority of the recommendations, repand other documents it cites are relatively
vague, largely theoretical and, most importantlipfngere published after the period with which the
instant case is concerned (1996-1999 — see patageapf the judgment).

| should therefore like to quote the author mergsbabove, whose opinion | agree with. In his book
Roma in Europe, J.-P. Liégeois stresses:



“We must avoid over-use of vague terms ('eman@pgtlautonomy’, ‘integration’, ‘inclusion’, etc.)
which mask reality, put things in abstract termd have no functional value ...

. officials often formulate complex questions adédmand immediate answers, but such an
approach leads only to empty promises or knee+jeskonses that assuage the electorate, or the
liberal conscience, in the short term.”

In this connection, the sole resolution on the scibthat is concrete and accurate — a major
founding text of perhaps historic value — is thesétation of the Council and the Ministers of
Education meeting within the Council of 22 May 1989 school provision for gypsy and traveller
childrerf.

6. Regrettably and to my great surprise, thisiatuidocument is not among the sources cited in the
Grand Chamber's judgment.

| should therefore like to quote some of the passdigpm this resolution:

‘“THE COUNCIL AND THE MINISTERS FOR EDUCATION, MEENG WITHIN THE
COUNCIL,

Considering that the present situation is distighim general, and in particular with regard to
schooling, that only 30 to 40 % of gypsy or tragelthildren attend school with any regularity, that
half of them have never been to school [emphasiedd that a very small percentage attend
secondary school and beyond, that the level of atdal skills, especially reading and writing,
bears little relationship to the presumed lengthabiooling, and that the illiteracy rate among tdul
is frequently over 50 % and in some places 80 ¥hare,

Considering that over 500 000 children are invohasdl that this number must constantly be
revised upwards on account of the high proportiényaung people in gypsy and traveller
communities, half of whom are under 16 years of age

Considering that schooling, in particular by prorgl the means of adapting to a changing
environment and achieving personal and professian@nomy, is a key factor in the cultural,
social and economic future of gypsy and travelnmunities, that parents are aware of this fact
and their desire for schooling for their childrerincreasing,

”

7. How astonishing! In the twelve countries thatnied the European Union in 1989 it is
acknowledged that between 250,000 and 300,000rehildad never attended school.

It is an inescapable fact that the trend since th&s tended to confirm this diagnosis. There is
nothing to suggest an improvement in the situaticathis sphere, especially with the enlargement of
the European Union. The population of the Roma canity is estimated (by the same source) at
400,000 in Slovakia, 600,000 in Hungary, 750,008uhgaria and 2,100,000 in Romania. In total,
there are more than 4,000,000 Roma children in figjrmore than 2,000,000 of whom will, in all
probability, never attend school in their lifetimes



8. | am determined to bring this terrible and éygconcealed truth out into the open, as | comside
it shameful that such a situation should exist umdpe in the 21st century. What has caused this
alarming silence?

9. Statistical data on the former Czechoslovakidicates that in 1960 some 30% of Roma had
never attended school. This figure has fallen aad @nly 10% in 1970.

A numerical comparison of the Czech Republic datthe number of children born and the number
attending school shows school attendance levelmatty almost 100% twenty years Idter

10. Nevertheless, in this sorry state of affasmsne people consider it necessary to focus cnticis
on the Czech Republic, one of the few countrieEunope where virtually all children, including
Roma children, attend school.

Further, for the school year 1989-1990 there we8s7 teachers for 58,889 pupils and for the
school year 1992-1993 8,325 teachers for 48,394g3ufhat is to say one teacher for every seven

pupils.

11. For years, European States have producedtam strange mix of achievements and projects
which combine successes with failures. The probteamcerns the education systems of many
countries, not just the special schdols

The Czech Republic has chosen to develop a systatnwas introduced back in the 1920s (see
paragraph 15 of the judgment), and to improve itileviproviding the following procedural
safeguards for placements in special schools (papag 20 and 21) :

— parental consent,

— recommendations of the educational psychologtregn

— aright of appeal,

— an opportunity to transfer back to an ordinaiiynary school from a special school.

In a way, the Czech Republic has thereby estaldisite education system that is inegalitarian.
However, this inegalitarianism has a positive donget children to attend school in order to have a
chance to succeed through positive discriminaticiavour of a disadvantaged population.

Despite this, the majority feel compelled to sastihis not satisfied that the difference in treant
between Roma children and non-Roma children puradeditimate aim of adapting the education
system to the needs of the former and that thasteeika reasonable relationship of proportionality

between the means used and the aim pursued (ssegragain 208 of the judgment).

No one has conveyed the following opinion bettantirthur Schopenhauer, who was the first to
express it:

“This peculiar satisfaction in words contributes remdhan anything else to the perpetuation of
errors. For, relying on the words and phrases vedeirom his predecessors, each one confidently
passes over obscurities and problent§...”



12. | fully accept that while much has been dankdlp certain categories of pupil acquire a basic
knowledge, the situation regarding the educatiofiRoima children in the Czech Republic is far
from ideal and leaves room for improvement.

Nevertheless, a closer examination of the situdgads me to ask but one question: which country
in Europe has done more, or indeed as much, indpieere? To require more, to require an
immediate and infallible solution, is to my mindkesy too much, perhaps even the impossible, at
least as far as the relevant period, which begangufew years after the fall of the Communist
regime, is concerned.

13. | consider it important both in the analysad & all the assessments and conclusions for a
distinction to be drawn between what is desiralnlé what one might term realistic, possible or
simply feasible.

This rule should also apply to the sphere of lawegally and in the instant case in concreto.
According to the applicants, no measures were tateanable Roma children to overcome their
cultural and linguistic disadvantages in the tés¢® paragraph 40).

However, this is but another excellent illustratadrtheir lack of realism. It is, in my view, illosy

to think that a situation that has obtained foradkss, even centuries, can be changed from one day
to the next by a few statutory provisions. Unldssitlea is to dispense with the tests altogether or
to make them an irrelevance.

14. Nor should it be forgotten that every schgstem entails not only education but also a process
of assessment, differentiation, competition andd&n. This fact of life is currently the subjext

a wide debate on the reform of the French educalystem. The President of the French Republic
has in a letter of 4 September 2007 to the teaghiofgssions introduced the notion of a selection
procedure for entry to lower and higher secondducation:

“No one should go into the first form unless he slagwn that he is able to follow lower secondary-
school education. No one should enter the fifthmfarnless he has demonstrated his ability to
follow an upper secondary-school education.”

15. 1 find the conclusions reached by the majofdége paragraphs 205 to 210 of the judgment)
somewhat contradictory. They note that difficulteegst in the education of Roma children not just
in the Czech Republic but in other European Statesell.

To describe the total absence of a school educ&tiohalf of Roma children (see points 6 and 7
above) in a number of States as “difficulties” 13 extraordinary euphemism. To explain this
illogical approach, the majority note with satidfan that, unlike some countries, the Czech
Republic has chosen to tackle the problem (seeymgyh 205 of the judgment).

The implication is that it is probably preferableddess risky to do nothing and to leave things as
they are elsewhere, in other words to make no teffoconfront the problems with which a large
section of the Roma community is faced.

16. In my view, such abstract, theoretical reasgpnienders the majority's conclusions wholly
unacceptable.



DISSENTING OPINION OF JUDGE BORREGO BORREGO
(Translation)
1. I am somewhat saddened by the judgment inridgept case.

2. In 2002 Judge Bonello said that he found itrtipalarly disturbing that the Court, in over fifty
years of pertinacious judicial scrutiny, has notdate, found one single instance of violationhaf t
right [guaranteed by] ... Article 2 or ... Articeeinduced by the race ... of the victim” (Anguelova
Bulgaria, judgment of 13 June 2002, no. 38361/98semhting opinion). While | agree with Judge
Bonello's criticism that the absence, five years,agf a single case of racial discrimination
concerning the core Convention rights was distuyrbihe judgment in the present case has now got
the Court off to a flying start. The Grand Chambas in this judgment behaved like a Formula One
car, hurtling at high speed into the new and diftiderrain of education and, in so doing, has
inevitably strayed far from the line normally folled by the Court.

3. In my opinion, the Second Section's judgmenti'ofFebruary 2006 in the present case was
sound and wise and a good example of the Cousts-lesav. Regrettably, | cannot say the same of
the Grand Chamber judgment. (The Chamber judgnsebt ipages long, the Grand Chamber's, 78
pages, which all goes to show that the lengthjafigment is no measure of its sagacity).

| will focus on two points only.
4. The approach:

After noting the concerns of various organisatiabsut the realities of the Roma's situation, the
Chamber stated: “The Court points out, howevert ib& role is different from that of the
aforementioned bodies and that, like the Czech t@atisnal Court, it is not its task to assess the
overall social context. Its sole task in the instzase is to examine the individual applicatiohgat
paragraph 45).

5. Yet the Grand Chamber does the exact oppdsitntradiction with the role which all judicial
bodies assume, the entire judgment is devotedstesamg the overall social context — from the first
page (“historical background”) to the last para@wapcluding a review of the “Council of Europe
sources” (14 pages), “Community law and practicepéges), United Nations materials (7 pages)
and “other sources” (3 pages, which, curiouslyhwiite exception of the reference to the European
Monitoring Centre, are taken exclusively from thegho-American system, that is, the House of
Lords and the United States Supreme Court). Thusité but one example, the Court states at the
start of paragraph 182: "The Court notes that assalt of their turbulent history and constant
uprooting the Roma have become a specific typeisaiddantaged and vulnerable minority”. Is it
the Court's role to be doing this?



6. Following this same line, which to my mind istrone appropriate for a court, the Grand

Chamber stated in paragraph 209 after finding aridisnatory difference in treatment between

Roma and non-Roma children: “... since it has lestablished that the relevant legislation ... had a
disproportionately prejudicial effect on the Romamenunity, the Court considers that the

applicants as members of that community necesssuiifiered the same discriminatory treatment.
Accordingly, it does not need to examine theirwlial cases”.

7. This, then, is the Court's new role: to becamgecond ECRI (European Commission against
Racism and Intolerance) and dispense with an exaimm of the individual applications, for
example the situation of applicants nos. 9, 10,16land 17, in complete contrast to the procedure
followed by the Chamber in paragraphs 49 and 56 ¢fidgment.

8. At the hearing on 17 January 2007 the reprateas (from London and New York) of the
applicant children (from Ostrava) confined themsslin their oral submissions to an account of the
discrimination which they say the Roma are subgeten Europe.

9. None of the applicant children or the pareritthose applicants who were still minors were
present at the hearing. The individual circumstancé the applicants and their parents were
forgotten. Since Rule 36 § 4 of the Rules of Catiates that representatives act on behalf of the
applicants, | put a very simple question to the Bvitish and American representatives — had they
met the minor applicants and/or their parents? Aad they been to Ostrava? | did not receive an
answer.

10. I still have the same impression: the hearomgn of the Grand Chamber had become an ivory
tower, divorced from the life and problems of thmon applicants and their parents, a place where
those in attendance could display their superiavsgr the absentees.

11. The Roma parents and the education of thddreh:

On the subject of the children's education, thendfea judgment states: “[T]he Court notes that it
was the parents' responsibility, as part of thatural duty to ensure that their children receine a
education...” (at paragraph 51). After an analgsithe facts the Chamber went on to hold that there
had been no violation of Article 14, read in comtion with Article 2 of Protocol No. 1.

12. | consider the stance taken by the Grand Cbhamith respect to the parents of the minor
applicants to be extremely preoccupying and, sincencerned all the Roma parents, one that is
quite frankly, unacceptable. It represents a md@wiation from the norm and reflects a sentiment
of superiority that ought to be inconceivable icaurt of human rights and strikes at the human
dignity of the Roma parents.

13. The Grand Chamber begins by calling into qoeghe capacity of Roma parents to perform
their parental duty. The judgment states: “The



Court is not satisfied that the parents of the Rahiklren, who were members of a disadvantaged
community and often poorly educated, were capablgeighing up all the aspects of the situation
and the consequences of giving their consent”dedgraph 203). Such assertions are unduly harsh,
superfluous and, above all, unwarranted.

14. The Grand Chamber then proceeds to composnokegative appraisal of the Roma parents:
“The Grand Chamber considers that, even assurhiganditions referred to in paragraph 201
above were satisfied, no waiver of the right notot subjected to racial discrimination can be
accepted, as it would be counter to an importabtipinterest...” (paragraph 204).

| find this particularly disquieting. The Grand @hlaer asserts that all parents of Roma children,
“even assuming” them to be capable of giving infednconsent, are unable to choose their
children’'s school. Such a view can lead to the bhwkperiences with which we are only too
familiar of children being “abducted” from theirneats when the latter belong to a particular social
group because certain “well-intentioned” peopld temstrained to impose their conception of life
on all. An example of the sad human tradition ghfing racism through racism.

16. How cynical: the parents of the applicant msnare not qualified to bring up their children,
even though they are qualified to sign an authairtyfavour of British and North American
representatives whom they do not even know!

17. Clearly, | agree with the dissenting opiniempressed by my colleagues, whose views | wholly
subscribe to.

18. Any departure by the European Court fromutlgial role will lead it into a state of confusion
and that can only have negative consequences fapEuThe deviation from the norm implicit in
this judgment is substantial and the fact thatRalma parents are deemed unfit to educate their
children is, in my view, insulting. | therefore &alkny place alongside the victims of that insult and
declare: “Jsenmiesky Rom” (I am a Czech Roma).



DISSENTING OPINION OF JUDGE SIKUTA

To my great regret, | cannot share the opiniorhefrhajority, which has found that in the instant
case there has been a violation of Article 14 ef@onvention read in conjunction with Article 2 of
Protocol No. 1. | wish to briefly explain my maigasons for not concurring.

| do agree that, in general terms, the situatiorRofma in Central and Eastern Europe is very
complex, not easy and simple, and requires effoots all the key players involved, in particular
the Governments. This situation, however, has dg@eel over hundreds of years and been
influenced by various historical, political, econiepcultural and other factors. Governments have
to play a proactive role in this process and argget therefore to adopt relevant measures and
projects, with a view to reaching a satisfactotyaion. The Roma issue should be seen from that
perspective, as a living and continuously evolvssye.

The Court's case-laWwclearly establishes that a difference in treatnafritpersons in otherwise
similar situations” does not constitute discrimioatcontrary to Article 14 where it has an objeetiv
and reasonable justification; that is, where it barshown that it pursues “a legitimate aim” or¢he

is “a reasonable relationship of proportionalitgtlween the means employed and the aim sought to
be realised. The validity of the justification mix& assessed by reference to the aim and effects of
the measures under consideration, regard beingtddate principles that apply in democratic
societies.

In assessing whether and to what extent differenoe%therwise similar situations” justify

different treatment, the Court has allowed the @uming States a certain margin of appreciafion

The fact that the Government chose to fulfil thektaf providing all children with compulsory
education through the establishment of special@shsas fully within the scope of their margin of
appreciation.

The special schools were introduced for childrethvdpecial learning difficulties and special
learning needs as a way of fulfilling the Governtreetiask of securing to all children a basic
education, which was fully compulsory. The introtioic of special schools should be seen as
another step in the above-mentioned process, whitisgate aim was to reach a satisfactory, or at
least an improved, educational situation. The gition of special schooling, though not a perfect
solution, should be seen as positive action onptré of the State to help children with special
educational needs to overcome their different levgreparedness to attend an ordinary school and
to follow the ordinary curriculum.



It can therefore be seen that, in general, therstezk objective and reasonable justification for
treating children placed in special schools diffidigefrom those placed in ordinary schools, on the
basis of objective results in the psychologicatgeadministered by qualified professionals, who
were able to select suitable methods. | do agraetiie treatment of the children attending ordinary
schools on the one hand and of those attendingadebools on the other was different. But, at the
same time, both types of school, ordinary and sthesiere accessible and also de facto attended, at
the material time, by both categories of childrdRema and non-Roma.

The only decisive criterion, therefore, for detarmg which child would be recommended to which
type of school was the outcome of the psychologieat, a test designed by experts, qualified
professionals, whose professionalism none of thieegadisputed. The difference in treatment of
the children attending either type of school (catynor special) was simply determined by the
different level of intellectual capacity of the lthien concerned and by their different level of
preparedness and readiness to successfully follbwhe requirements imposed by the existing
school system represented by the ordinary schools.

Therefore, isolated statistical evidence, espgciaten from a particular region of the country,
does not by itself enable one to conclude thaptheement of the applicants in special schools was
the result of racial prejudice, because, by wagxample, special schools were attended by both
Roma and, at the same time, non-Roma childrenisttat are not by themselves sufficient to
disclose a practice which could be classified ascraninatory (Hugh Jordan v. the United
Kingdom, no. 24746/94, 8§ 154). The fact that ordinechools were attended by Roma children as
well proves only that there existed other selectioteria than race or ethnic origin. Also, thetfac
that some of the applicants were transferred tanarg schools proves that the situation was not
irreversible.

It should also be noted that the parents of thielidn placed in the special schools agreed to their
placement and some of them actually asked the cemipauthorities to place their children there.
Such positive action on the part of the applicapts’ents only serves to show that they were
sufficiently and adequately informed about the texise of such schools and about their role in the
schooling system. | have no doubt that, in genarai;ofessional will be more competent to take a
decision on the education of a minor child thanpiésents. Be that as it may, had there been any
doubt that a decision of the parents to place ttlgldren in a special school was not “in the best
interest of the child”, the Child Care Departmehttlee Ostrava Welfare Office, which had the
power and duty to bring such cases to the Juv&lulgrt to assess the best interest of the child,
could have intervened. But that was not the caseneither the Welfare Office, nor the



applicants' parents, turned to the Juvenile Caurich was competent to deal with this issue.

Having said all this, | have come to the concludioat the difference in treatment was between
children attending ordinary schools on the one hamdl children attending special schools on the
other, regardless of whether they were of RomaoorRoma origin. Such difference in treatment
had an objective and reasonable justification amdyed a legitimate aim — providing all children

with compulsory education.

However, | have also come to the conclusion thatettwas no difference in treatment between
children attending the same special school, whichdien (Roma and non-Roma) are to be

considered as “persons in otherwise similar siowmati. | found no legal or factual ground in the

instant case for the conclusion that Roma childagiending special school were treated less
favourably than non-Roma children attending the esapecial school. It is not acceptable to

conclude that only Roma children attending spes@hools were discriminated against in

comparison to non-Roma children (or all childretferading ordinary schools, since these two
groups of children are not “persons in [an] otheensimilar situation”. It is also not acceptable to
conclude this because both “groups” had the samditons of access and attended both types of
school: non-Roma children were attending specihbals and, at the same time, Roma children
were attending ordinary schools solely on the badighe results achieved by passing the
psychological test, which test was the same fochaltiren regardless of their race.

Based on the above, | do not share the opiniontiigataipplicants, because of their membership of
the Roma community, were subjected to discriminatogatment by their placement in special
schools.



ANNEX

LIST OF THE APPLICANTS

1. Ms D.H. is a Czech national of Roma origin whasviborn in 1989 and lives in Ostravidvez;

2.

3.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Ms S.H. is a Czech national of Roma origin whasworn in 1991 and lives in Ostravidvez;
Mr L.B. is a Czech national of Roma origin whasaborn in 1985 and lives in Ostrava-Fifejdy;
. Mr M.P. is a Czech national of Roma origin whasvborn in 1991 and lives in Ostravidvez;

. Mr J.M. is a Czech national of Roma origin whaswborn in 1988 and lives in Ostrava-

Radvanice;

. Ms N.P. is a Czech national of Roma origin wrasWworn in 1989 and lives in Ostrava;

. Ms D.B. is a Czech national of Roma origin whaswborn in 1988 and lives in Ostrava-

Hefmanice;

.Ms A.B. is a Czech national of Roma origin whaswborn in 1989 and lives in Ostrava-

Hefmanice;

.Mr R.S. is a Czech national of Roma origin whaswborn in 1985 and lives in Ostrava-

Kungcic¢ky;

Ms K.R. is a Czech national of Roma origin wikias born in 1989 and lives in Ostrava-
Marianské Hory;

Ms Z.V. is a Czech national of Roma origin wiws born in 1990 and lives in Ostrava-HruSov;

Ms H.K. is a Czech national of Roma origin wivas born in 1990 and lives in Ostrava-
Vitkovice;

Mr P.D. is a Czech national of Roma origin was born in 1991 and lives in Ostrava;
Ms M.P. is a Czech national of Roma origin wlas born in 1990 and lives in Ostrava-Hrusov;

Ms D.M. is a Czech national of Roma origin wivas born in 1991 and lives in Ostrava-
HrusSov;

Ms M.B. is a Czech national of Roma origin whas born in 1991 and lives in Ostrava 1,
Ms K.D. is a Czech national of Roma origin wirs born in 1991 and lives in Ostrava-Hrusov;

Ms V.S. is a Czech national of Roma origin whas born in 1990 and lives in Ostrava-
Vitkovice.



1. P. Evans (2006), ‘Educating students with speweds: A comparison of inclusion practices in
OECD countries’, Education Canada 44 (1): 32-35.

2. A. Frazer (M. Miklus&kova), The Gypsies (Cikamyague 2002, p. 275.

1. J.-P. Liégeois, Roma in Europe, to be publidghe@ouncil of Europe Publishing.

2. Nevertheless, in a census taken of the populatf the Czech Republic on 3 March 1991, only
32,903 people claimed to be members of the RonatigBtal Yearbook of the Czech Republic
1993 ,Prague 1993, p. 142).

1. Op. cit. (text subject to editorial revision).

2. Official Journal of the European Communitie$33 of 21/06/1989, pp. 3 and 4.

1. Statistical Yearbook of the Czech Republic 192&gue 1993, pp. 88 and 302

2. Statistical Yearbook of the Czech Republic 192ague 1993, p. 307.

3. In the public debate currently underway in Egnit has been noted that “40% of pupils
entering the first form do not have a basic edocatht the end of the fourth form, 150,000 young
people leave the system without mastering any sulffeditorial in the ‘Figaro’, 4 September
2007). The same newspaper related in an articlg @eptember 2007 that “according to the
Education Board, 40% of primary-school pupils — 800 children in all — leave each year with
severe failings or in great dificulty”.

1. A. Schopenhauer, The World as Will and Repragiem (Volume II), this tranlsation by EFJ
Payne, Dover, New York 1966, p. 145.

1. E.g. Willis v. the United Kingdom, no. 36042/%748, ECHR 2002-1V



2. Gaygusuz v. Austria, judgment of 16 Septemi&96]1 Reports of Judgments and Decisions
1996-1V, par. 42

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT -

DISSENTING OPINION OF JUDGE JUNGWIERT

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT -

DISSENTING OPINION OF JUDGE JUNGWIERT

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT —

DISSENTING OPINION OF JUDGE BORREGO BORREGO

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT -

DISSENTING OPINION OF JUDGE BORREGO BORREGO

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT -

DISSENTING OPINION OF JUDGE SIKUTA



D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT -

DISSENTING OPINION OF JUDGE SIKUTA

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT



