In the case of Gaygusuz v. Austria,

The European Court of Human Rights, sittingaccordance with
Article 43 (art. 43) of the Convention for the Rrction of Human
Rights and Fundamental Freedoms ("the Conventamd)the relevant
provisions of Rules of Court B (2), as a Chambengosed of the
following judges:

Mr R. Ryssdal, President,

Mr F. Géctkla,

Mr F. Matscher,
Mr R. Macdonald,
Mr C. Russo,

Mr I. Foighel,

Mr R. Pekkanen,
Mr A.N. Loizou,
Mr K. Jungwiert,

and also of Mr H. Petzold, Registrar, and Mr P.ahbhey, Deputy
Registrar,

Having deliberated in private on 23 May &idAugust 1996,

Delivers the following judgment, which wadopted on the
last-mentioned date:

1. The case is numbered 39/1995/545/631. Thenfinmber is the
case's position on the list of cases referredddCiburt in the
relevant year (second number). The last two nusiibelicate the
case's position on the list of cases referrededCihurt since its
creation and on the list of the corresponding aating applications
to the Commission.

2. Rules of Court B, which came into force on 2dber 1994, apply
to all cases concerning the States bound by Prokm® (P9).

PROCEDURE

1. The case was referred to the Court by &iSlmational,

Mr Cevat Gaygusuz ("the applicant") on 20 April 59%ithin the
three-month period laid down by Article 32 parand Article 47 of

the Convention (art. 32-1, art. 47). It originatedn application

(no. 17371/90) against the Republic of Austria ledigy Mr Gaygusuz
with the European Commission of Human Rights (Goenmission™) under
Article 25 (art. 25) on 17 May 1990.

The applicant's application bringing theechefore the Court
referred to Article 48 of the Convention (art. 483,amended in
respect of Austria by Protocol No. 9 (P9). Theeabpf the
application was to obtain a decision as to whetiherfacts of the
case disclosed a breach by the respondent Staseadiligations



under Articles 6 para. 1 and 8 of the Conventioh @1, art. 8) and
Article 14 of the Convention taken in conjunctioittwArticle 1 of
Protocol No. 1 (art. 14+P1-1).

2. On5 September 1995 the Court's ScreeranglRlecided not to
decline consideration of the case and to subrtottite Court
(Article 48 para. 2 of the Convention) (art. 48-2).

3.  The Chamber to be constituted includedfégio

Mr F. Matscher, the elected judge of Austrian naiay (Article 43

of the Convention) (art. 43), and Mr R. Ryssdag, Eresident of the
Court (Rule 21 para. 4 of Rules of Court B). OnS&ptember 1995, in
the presence of the Registrar, the President dyelatlbhe names of

the other seven members, namely Mr Flc@kit, Mr R. Macdonald,

Mr C. Russo, Mr |. Foighel, Mr R. Pekkanen, Mr AlMdizou and
Mr K. Jungwiert (Article 43 in fine of the Conveati and
Rule 21 para. 5) (art. 43).

4.  The Turkish Government, having been natifig the Registrar
of their right to intervene (Article 48 para. 1 (@f)the Convention

and Rule 35 para. 3 (b)) (art. 48-1-b), informent lon 4 October 1995
that they wished to take part in the proceedings.

5.  On 10 October 1995 the President gavepgpbcant's lawyer
leave to use the German language in both the wrate the oral
proceedings (Rule 28 para. 3).

6. As President of the Chamber (Rule 21 @raVir Ryssdal,
acting through the Registrar, consulted the Agétih®

Austrian Government, the Agent of the Turkish Goveent, the
applicant's lawyer and the Delegate of the Comimisehn the
organisation of the proceedings (Rules 39 paradl4d). Pursuant
to the order made in consequence, the Registraiveztthe memorial
of the Austrian Government on 9 February 1996 ntleenorial of the
Turkish Government on 21 February and the applsamémorial on
22 February.

On 29 January 1996 the Commission had pextithe file on the
proceedings before it, as requested by the Regmtréhe President's
instructions.

7.  On 9 April 1996 the Turkish Government immfed the Registrar
that they did not wish to take part in the oralgaredings before the
Court.

8.  In accordance with the President's decjstanhearing took
place in public in the Human Rights Building, Shasgrg, on
22 May 1996. The Court had held a preparatory imgé&teforehand.

There appeared before the Court:



(a) for the Austrian Government

Mr W. Okresek, Head of the International
Affairs Division, Constitutional Department
Federal Chancellery, Agent,
Mr R. Sauer, Federal Ministry of Labour
and Social Affairs,
Mrs E. Bertagnoli, International Law Department
Federal Ministry of Foreign Affairs, Advisers;

(b) for the Commission

Mr M.P. Pellonpa Delegate;

(c) for the applicant

Mr H. Blum, Rechtsanwalt, Counsel.

The Court heard addresses by Mr Pellanigia Blum and
Mr Okresek.

On 5 June 1996 the applicant and the AarsiBovernment sent
the Registrar their replies to a question askethbyCourt. At the
Court's request they produced various documeng6ahune, 20 August
and 30 August 1996. However, the Court refuseatitait to the file,
on the ground of their late submission, furtherestations by the
applicant received at the registry on 29 July 1996.

AS TO THE FACTS
l. Circumstances of the case

9. Mr Cevat Gaygusuz, a Turkish national barh950, lived in

Horsching (Upper Austria) from 1973 until Septemb@87. Since then
he has been living in Izmir (Turkey).

10. The applicant worked in Austria, with intgstions, from 1973
until October 1984. From then until 1 July 1986i@#s when he was
unemployed alternated with periods when he wagfieerunfit for work
for medical reasons, and he was in receipt of émeesponding
benefits.

From 1 July 1986 to 15 March 1987 he remgian advance on his
retirement pension in the form of unemployment lien&/hen his
entitlement expired he applied to the Linz Emplopim&gency
(Arbeitsamt) on 6 July 1987 for an advance on kisspn in the form
of emergency assistance (Antrag auf Gewag eines Pensionsvorschusses

in Form der Notstandshilfe).



11. On 8 July 1987 the agency rejected theiegpmn on the

ground that the applicant did not have Austrianomadity, which was
one of the conditions laid down in section 33 @)df the

1977 Unemployment Insurance Act (Arbeitslosenvésicngsgesetz -
see paragraph 20 below) for entitlement to an alwe of that type.

12. Mr Gaygusuz appealed against the aboveidedo the

Upper Austria Regional Employment Agency (Landesiésimt). He argued
in particular that the distinction drawn by thetgatin question

between Austrian citizens and foreign nationals wgastified,
unconstitutional and contrary to the European Cotige on

Human Rights).

13. On 16 September 1987 the Regional Employ#geancy found
against the applicant and upheld the impugned ibecidt emphasised
that not only did he not have Austrian nationaliiyf in addition his
case did not fall into any of the categories whetemption from that
condition was provided for (see paragraph 20 below)

14. On 2 November 1987 the applicant applieith¢o
Constitutional Court (Verfassungsgerichtshof), gilig a violation of
Article 5 of the Basic Law (Staatsgrundgesetz)jclet 6 para. 1 and
8 of the Convention (art. 6-1, art. 8) and Artitlef

Protocol No. 1 (P1-1).

15. On 26 February 1988, after consideringaghy@ication in
camera, the Constitutional Court declined to acteptase for
adjudication (Article 144 para. 2 of the Federah&tdution - see
paragraph 23 below), giving judgment in the follogiterms:

"The applicant alleged the breach of rightaranteed by the
Constitution in accordance with Article &@. 1 (art. 6-1)

of the European Convention on Human Rightscle 5 of the
Basic Law and Article 1 of Protocol No.dlthe Convention
(P1-1), and Article 8 of the Conventiont(&). Regard
being had to the Constitutional Court'slelsshed case-law
relating to these rights, the applicati®isé unpersuasive

as to the existence of the alleged viotetior the
infringement of any other right guarantégdhe Constitution
or the infringement of another right thrauge application

of an unlawful general provision, that widgard to the
alleged violations to be considered byGloastitutional
Court it does not have sufficient prosp@dtsuccess. In
addition, the case is not excluded fromjtinisdiction of

the Administrative Court [Verwaltungsgetisof].”

16. The Constitutional Court therefore refertteel case to the
Administrative Court (Article 144 para. 3 of thedeeal Constitution -
see paragraph 23 below).



17. On 16 May 1988 the Administrative CourtesiMr Gaygusuz to
expand on his application.

18. On 7 July 1988 the applicant did so, comnpig of an
infringement of his legal right to obtain an advarma his pension in
the form of emergency assistance, in accordandethat relevant
provisions of the Unemployment Insurance Act. Blguested the
Administrative Court to set aside the decisionhef t

Upper Austria Regional Employment Agency of 16 8ayier 1987 as
unlawful by reason of its content (section 42 (2pf the
Administrative Court Act (Verwaltungsgerichtshofsgez) -

see paragraph 27 below) and to suspend the progseaind refer the
case to the Constitutional Court for consideratibthe
constitutionality of section 33 (2) (a) of the

Unemployment Insurance Act.

19. On 19 September 1989 the Administrativer€aitting in
camera, ruled that it did not have jurisdictiord&al with such an
application and rejected it (section 34 (1) of the

Administrative Court Act - see paragraph 25 beloWnoted that the
application, as expanded by Mr Gaygusuz, referobglysto the
constitutionality of section 33 (2) (a) of the

Unemployment Insurance Act. It further noted tihat applicant had
asked the Administrative Court to refer the castinéo
Constitutional Court for consideration of the camsionality of a
statute, but ruled that it was established thal suestions came
under the jurisdiction of the Constitutional CofAtticle 144

para. 1, first paragraph, of the Federal Constituti

see paragraph 23 below), which, moreover, haddreded on the
issue.

Il. Relevant domestic law
A. Substantive law

1. At the material time

20. Inthe 1977 version, which was applicablha material time,

the relevant provisions of the Unemployment InsoesAct

(Arbeitslosenversicherungsgesetz) were worded | sy

Section 23

"(1) Unemployed persons who have appliedafoinvalidity
insurance benefit ... may receive an advam¢he form of
unemployment benefit or emergency assistanprovided
that, in addition to the capacity to worldaavailability for
work, the other conditions for the awarde benefit

concerned are satisfied ..."

Section 33



"(1) Unemployed persons who have exhausteid entitlement
to unemployment benefit or maternity leavay be granted
emergency assistance, at their request.

(2) For a grant to be made, the unempl@grdon must

(a) possess Austrian nationality;
(b) be fit for work and availabla fvork; and
(c) be in urgent need.

(3) The requirement of Austrian nationaigyot applicable
to persons who have been uninterruptedligleat in the
present territory of the Republic of Auatsince

1 January 1930, or to persons who were aftem that date in
the present territory of the Republic ofséia and have
subsequently been uninterruptedly resitiesre.

(4) There is urgent need where the unengal@erson is unable
to provide for his essential needs.

(5) Emergency assistance cannot be gramteds the
unemployed person applies for it withineayears of
exhausting entitlement to unemployment beoematernity
leave."

Section 34

"(1) If long-term labour-market conditioare favourable to
specific categories of unemployed persaria specific
regions, the Federal Minister of Socialakf$ may, after
consulting the organisations representmgleyers and
employees, exclude those categories oomnsdgrom
entitlement to emergency assistance.

(2) The Federal Minister of Social Affairey authorise the
grant of emergency assistance to unemplpgesbns who are
nationals of another State where that Statea benefit
equivalent to Austrian emergency assistavigeh is payable
to Austrian citizens in the same manndpats own

nationals.

(3) The Federal Minister of Social Affamay, after

consulting the organisations representmgleyers and
employees, authorise the grant of emergassistance to
unemployed persons who do not have Austraionality and
have not been granted assistance undegnaataz, on
condition that during the five years prengdhe date of the
application for emergency assistance tlaselbeen employed
in Austria for not less than 156 weeks veitimpulsory payment
of unemployment insurance contributions.older to



calculate this period of five years, noaatt shall be taken

of periods when the person concerned wasdeipt of
unemployment benefit (or emergency assisfanAuthorisation
may be given for a specific period andaspect of specific
categories of unemployed persons."

21. Emergency assistance is assistance pagrsons who are no
longer entitled to unemployment benefit, in ordegtiarantee them a
minimum income. Entitlement to emergency assigamntinues for as
long as the person concerned is in need, even thoagment itself is
granted for a maximum period of 39 weeks, whichtrbesrenewed. The
amount cannot exceed the amount of the unemploybesrefit to which
the person concerned would otherwise be entitlednray it be lower
than 75% of the amount of that benefit.

The amount of unemployment benefit is dithbd in accordance
with the recipient's income and it is financed lyarom the
unemployment insurance contributions every empldyeseto pay
(section 1 of the Unemployment Insurance Act) aaudly from various
governmental sources.

2. After the material time

22. Since 1992, after amendment of the textaadiange of
numbering, sections 33 (3) and (4) and 34 (3) dhthdve read as
follows:

Section 33

(3) There is urgent need where the unengalg@erson is unable
to provide for his essential needs.

(4) Emergency assistance may not be gramtksss the
unemployed person applies for it withineyears of

exhausting entitlement to unemployment beoematernity

leave. To this period shall be added misriaf rest within

the meaning of section 16 (1) and periddsetd-employed

work, paid employment not covered by unawplent insurance or
training which has occupied a prepondepant of the

unemployed person's time."

Section 34

(3) The following categories of personsyrakaim emergency
assistance under the same conditions asploged persons
having Austrian nationality:



1. refugees within the meaning aide 1 of the
Convention relating to the StattiRefugees, signed
at Geneva on 28 July 1951;

2. stateless persons within themmegpof Article 1
of the Convention relating to that8s of
Stateless Persons, signed at Netk ¥

28 September 1954;

3. persons born in the presenitteyr of the
Republic of Austria who have suhsatly been
normally resident there uninteragby;

4. persons who have been normalident in the
present territory of the Republidddistria
uninterruptedly since 1 January®93

5. foreign nationals, in so faitlaat is provided
for in bilateral agreements or inagional treaties;

6. holders of exemption certificate assimilated
persons, within the meaning of geaiph 4;

7. displaced persons in possegsi@m identity
document issued by an Austrian @ty

8. resettled persons from Soutlolgnd the
Val Canale [$ltiroler- und Canaltaler-Umsiedler].

(4) After exhaustion of entitlement to un@ayment benefit or
maternity leave, the following categoriépersons shall be
granted emergency assistance, for a pefid@ weeks, or
special emergency assistance, for the ¢pégid down in
section 39(1):

1. persons who, at the time ofrtheplication for
emergency assistance, can prodwedichexemption
certificate, within the meaningtbé

Aliens’ Employment Act, issued lire tversion in force
at the time of issue;

2. persons who do not have Austnatonality but
who, at the time of their applicatifor emergency
assistance, nevertheless satigfgdimditions for an
exemption certificate, and to whsach a certificate
has not been issued on the solengtohat their
occupation is not covered by the

Aliens' Employment Act."

B. Procedural law



1. Proceedings in the Constitutionali@

23. By Article 144 para. 1 of the Federal Cdngon the
Constitutional Court, when an application (Beschdegiis made to it,
has to determine whether an administrative deci@@scheid) has
infringed a right guaranteed by the Constitutiomas applied
regulations (Verordnung) contrary to the law, a @omtrary to the
Constitution or an international treaty incompatiflith Austrian law.

Article 144 para. 2 provides:

"Up to the time of the hearing the Consittoial Court may by
means of a decision [Beschlul3] declinectept a case for
adjudication if it does not have sufficigmbspects of
success or if it cannot be expected thajutdgment will
clarify an issue of constitutional law. erbourt may not
decline to accept for adjudication a casdgugled from the
jurisdiction of the Administrative Court Bytticle 133."

Paragraph 3 of Article 144 is worded aofes:

"Where the Constitutional Court considéat the impugned
administrative decision has not infringedigat within the
meaning of paragraph 1 and the case isxwtided from the
jurisdiction of the Administrative Court Bytticle 133, the
Constitutional Court, at the applicantguest, must refer
the application to the Administrative Costthat it may
determine whether the impugned decisioniifasged one of
the applicant's other rights."”

2.  Proceedings in the Administrativeu@

24. By Article 130 para. 1 of the Federal Cdasgon, the
Administrative Court has jurisdiction to hear, inédia, applications
alleging that an administrative decision is unlawfu

25. Section 34 (1) of the Administrative Cofict
(Verwaltungsgerichtshofsgesetz) provides:

"Applications upon which ... on accountlod
Administrative Court's manifest lack ofigdiction, it is

not appropriate to adjudicate, or whichraanifestly barred
as res judicata or for lack of the righbtong proceedings,
shall be rejected, without further proceedi by a decision
taken in closed sitting."

26. Section 41 (1) of the Administrative Cofict provides:
"In so far as the Administrative Court does find any

unlawfulness deriving from the respondertharity's lack of
jurisdiction or from breaches of procedutdés



(section 42 (2) (2) and (3)) ..., it musamine the impugned
decision on the basis of the facts foundh®yrespondent
authority and with reference to the comgkput forward ...
If it considers that reasons which haveyabtbeen notified
to one of the parties might be decisiveréding on [one of
these complaints] ..., it must hear theigsuon this point
and adjourn the proceedings if necessary."

27. Section 42 (1) of the same Act states Haate as otherwise
provided, the Administrative Court must either dissran application
as ill-founded or quash the impugned decision.

By section 42 (2),

"The Administrative Court shall quash thgugned decision if
it is unlawful

1. by reason of its content, [or]

2.  because the respondent authoiela jurisdiction,
[or]

3. on account of a breach of procdduitas, in that

(@) the respondent authority has madbrfgs of fact
which are, in an important respect, conttad by the case
file, or

(b) the facts require further investiga on an
important point, or

(c) procedural rules have been disgghrcompliance
with which could have led to a differentgon by the
respondent authority.”

28. If the Administrative Court quashes the ummwped decision, "the
administrative authorities [are] under a dutya.take immediate
steps, using the legal means available to theiring about in the
specific case the legal situation which correspdodbke
Administrative Court's view of the law [Rechtsaresaetng]”

(section 63 (1)).

PROCEEDINGS BEFORE THE COMMISSION

29. Mr Gaygusuz applied to the Commission oMay 1990. Relying
on Articles 6 para. 1 and 8 of the Convention @1, art. 8) and

Article 14 of the Convention taken in conjunctioitiwArticle 1 of
Protocol No. 1 (art. 14+P1-1), he complained ofiingfements of his
right to a fair hearing, his right to respect fag private life and

his right to peaceful enjoyment of his possessions.



30. The Commission declared the application {7@71/90)
admissible on 11 January 1994. In its report ofdduary 1995 it
expressed the opinion that there had been no idolaf Article 6
para. 1 of the Convention (art. 6-1) (twelve vdtesne), that there
had been a violation of Article 14 of the Conventtaken in
conjunction with Article 1 of Protocol No. 1 (aft4+P1-1)
(unanimously) and that no separate issue arose éAmtiele 8 of the
Convention (art. 8) (unanimously). The full textloe Commission's
opinion and of the separate opinion contained evéport is
reproduced as an annex to this judgment (1).

Note by the Registrar

1. For practical reasons this annex will appedy with the printed
version of the judgment (in Reports of Judgments an

Decisions 1996-1V), but a copy of the Commissioa[sort is obtainable
from the registry.

FINAL SUBMISSIONS TO THE COURT
31. In their memorial the Austrian Governmesket the Court

"1. to declare that Article 6 of the Contren (art. 6) does
not apply to the present case;

2. to declare that Article 1 of Protocol.Nao the
Convention (P1-1) does not apply;

or alternatively

3. to declare that Article 6 of the Convent(art. 6) has
not been violated in the proceedings uiydeglthe
application;

4. to declare that Article 1 of Protocol.Nato the
Convention in conjunction with Article 14 the Convention
(art. 14+P1-1) have not been violated".

32. The applicant asked the Court

"(a) to hold that the Linz Employment Aggisarefusal ... to
grant him emergency assistance under tlerigioyment
Insurance Act infringed his right ... téeér hearing in

civil proceedings (Article 6 para. 1 of tBenvention)

(art. 6-1), his right to respect for hisvpte and family

life (Article 8 of the Convention) (art. 8hd his right to

the peaceful enjoyment of his possessiads a
non-discriminatory treatment (Article 1@fotocol No. 1
taken in conjunction with Article 14 of tl®nvention)

(art. 14+P1-1);



and

(b) to award him just satisfaction undetiédle 50 of the
Convention (art. 50)".

AS TO THE LAW

. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONENTION TAKEN IN
CONJUNCTION WITH ARTICLE 1 OF PROTOCOL Nb.(art. 14+P1-1)

33. Mr Gaygusuz complained of the Austrian atitles' refusal to
grant him emergency assistance on the ground éhdichnot have
Austrian nationality, which was one of the condigdaid down in
section 33 (2) (a) of the 1977 Unemployment Insceafict

(see paragraph 20 above) for entitlement to anvalhae of that type.
He claimed to be a victim of discrimination basednational origin,
contrary to Article 14 of the Convention taken ongnction with
Article 1 of Protocol No. 1 (art. 14+P1-1), whiclopide:

Article 14 of the Convention (at4)

"The enjoyment of the rights and freedoetsfarth in [the]
Convention shall be secured without disgration on any
ground such as ... national ... origin ..."

Article 1 of Protocol No. 1 (P)-1

"Every natural or legal person is entitedhe peaceful
enjoyment of his possessions. No one &ieatleprived of his
possessions except in the public intenegtsaibject to the
conditions provided for by law and by thengral principles
of international law.

The preceding provisions (P1-1) shall hotyever, in any way
impair the right of a State to enforce slais as it deems
necessary to control the use of propergcicordance with

the general interest or to secure the paywitaxes or

other contributions or penalties.”

34. The Commission and the Turkish Governmgreed with this
argument, whereas the Austrian Government rejetted

35. The Court must first rule on the applicipibf these
two Articles taken in conjunction (art. 14+P1-1).

A. Applicability of Article 14 of the Convern taken in
conjunction with Article 1 of Protocol Nb.(art. 14+P1-1)

36. According to the Court's established case-Article 14 of
the Convention (art. 14) complements the othertanlise provisions



of the Convention and the Protocols. It has nepahdent existence
since it has effect solely in relation to "the gmjent of the rights
and freedoms" safeguarded by those provisionshoaljh the
application of Article 14 (art. 14) does not presoge a breach of
those provisions - and to this extent it is autoaost there can be
no room for its application unless the facts atéskall within the
ambit of one or more of them (see, among otheraattites, the
Karlheinz Schmidt v. Germany judgment of 18 Julp4.9Series A
no. 291-B, p. 32, para. 22).

37. The applicant and the Turkish Governmegied that Article 14
of the Convention was applicable in conjunctionhwtrticle 1 of
Protocol No. 1 (art. 14+P1-1). They referred t® tbasoning of the
Commission, which found that the award of emergarssystance was
linked to the payment of contributions to the untayment insurance
fund.

38. The Austrian Government, however, submitted emergency
assistance did not come within the scope of Artlcté Protocol No. 1
(P1-1). Entitlement thereto did not result autaozdly from the
payment of contributions to the unemployment inscesfund. It was
an emergency payment granted by the State to paopked.
Consequently, Article 14 of the Convention (art) Wés not applicable
either.

39. The Court notes that at the material timergency assistance
was granted to persons who had exhausted theileemént to
unemployment benefit and satisfied the other stagutonditions laid
down in section 33 of the 1977 Unemployment Insceafct

(see paragraph 20 above).

Entitlement to this social benefit is tHere linked to the
payment of contributions to the unemployment insaeafund, which is
a precondition for the payment of unemployment biene
(see paragraph 21 above). It follows that ther@igntitlement to
emergency assistance where such contributionsr@Mgeen made.

40. Inthe instant case it has not been arthedhe applicant
did not satisfy that condition; the refusal to graim emergency
assistance was based exclusively on the findinghiaaid not have
Austrian nationality and did not fall into any biet categories
exempted from that condition (see paragraphs 1118rabove).

41. The Court considers that the right to emecy assistance -

in so far as provided for in the applicable ledisla- is a

pecuniary right for the purposes of Article 1 obfcol No. 1 (P1-1).
That provision (P1-1) is therefore applicable witha being
necessary to rely solely on the link between emti#nt to emergency
assistance and the obligation to pay "taxes onr @ibwetributions”.

Accordingly, as the applicant was denie@egancy assistance



on a ground of distinction covered by Article 14t(44), namely his
nationality, that provision (art. 14) is also appble (see, among
other authorities, mutatis mutandis, the Inze vstha judgment of
28 October 1987, Series A no. 126, p. 18, paraad@ the Darby

v. Sweden judgment of 23 October 1990, Series ALAG, p. 12,
para. 30).

B. Compliance with Article 14 of the Convemtitaken in
conjunction with Article 1 of Protocol Nb.(art. 14+P1-1)

42. According to the Court's case-law, a ddfere of treatment

is discriminatory, for the purposes of Article Btt( 14), if it "has

no objective and reasonable justification", that isdoes not

pursue a "legitimate aim" or if there is not a Y&aable relationship
of proportionality between the means employed &edaim sought to be
realised”. Moreover the Contracting States enjogréain margin of
appreciation in assessing whether and to what edtfarences in
otherwise similar situations justify a differenédatment. However,
very weighty reasons would have to be put forwafbie the Court
could regard a difference of treatment based ekalyson the ground
of nationality as compatible with the Convention.

43. The applicant maintained that the diffeeemctreatment
between Austrians and non-Austrians under sect®of28(a) of the
1977 Unemployment Insurance Act as regards entthéno emergency
assistance was not based on any objective andnaalsgustification.
He had paid contributions to the unemployment iasce fund on the
same basis as Austrian employees.

44. The Turkish Government and the Commissgeed in substance
with the applicant's argument.

45. The Austrian Government submitted thatstiaéutory provision
in question was not discriminatory. They argueat the difference

in treatment was based on the idea that the Ssatspecial
responsibility for its own nationals and must takee of them and
provide for their essential needs. Moreover, sesti33 and 34 of the
Unemployment Insurance Act laid down certain exioggtto the
nationality condition. Lastly, at the material &mAustria was not
bound by any contractual obligation to grant emecgeassistance to
Turkish nationals.

46. The Court notes in the first place that®é&ygusuz was legally
resident in Austria and worked there at certairesirtsee paragraph 10
above), paying contributions to the unemploymestirance fund in the
same capacity and on the same basis as Austrieomalst

47. It observes that the authorities' refusarant him

emergency assistance was based exclusively oa¢héhht he did not
have Austrian nationality as required by sectior{&3a) of the

1977 Unemployment Insurance Act (see paragraptb80e).



48. In addition, it has not been argued thatapplicant failed
to satisfy the other statutory conditions for tivaaed of the social
benefit in question. He was accordingly in a kkiation to
Austrian nationals as regards his entitlement tbere

49. Admittedly, sections 33 and 34 of the

1977 Unemployment Insurance Act (see paragraplb@0ed lay down
certain exceptions to the nationality conditiont, the applicant did
not fall into any of the relevant categories.

50. The Court therefore finds the argumentdqutard by the
Austrian Government unpersuasive. It consideks,thhe Commission,
that the difference in treatment between Austrams$ non-Austrians
as regards entitlement to emergency assistanedjioh Mr Gaygusuz
was a victim, is not based on any "objective amdoeable
justification”.

51. Even though, at the material time, Austrés not bound by
reciprocal agreements with Turkey, it undertookewhatifying the
Convention, to secure "to everyone within [itsjgdiction" the
rights and freedoms defined in section | of the ¥&mion.

52. There has accordingly been a breach o€l&rfi4 of the
Convention taken in conjunction with Article 1 afd®ocol No. 1
(art. 14+P1-1).

Il.  ALLEGED VIOLATION OF ARTICLE 6 PARA. 1 (art6-1) OF THE
CONVENTION

53. Mr Gaygusuz further complained that he iatchad access to
a tribunal with full jurisdiction and that he hadtrhad a fair

hearing. He relied on Article 6 para. 1 of the @anmtion (art. 6-1),
which provides:

"In the determination of his civil rightacobligations ...,
everyone is entitled to a fair ... hearindpy [a] ...
tribunal ..."

54. The Austrian Government and the Commissagctted this
argument. The Turkish Government made no observatn the question.

55. The Court, having concluded that thereldess a breach of
Article 14 of the Convention taken in conjunctioittwArticle 1 of
Protocol No. 1 (art. 14+P1-1), does not considaeedessary to
examine the case under Article 6 para. 1 (art..6-1)

I1l.  ALLEGED VIOLATION OF ARTICLE 8 (art. 8) OFTHE CONVENTION

56. Mr Gaygusuz also complained of interferenith his family
life, contrary to Article 8 of the Convention (a8), which provides:



"1l. Everyone has the right to respectis private and
family life, his home and his correspondenc

2. There shall be no interference Ipylalic authority
with the exercise of this right except sashs in
accordance with the law and is necessaaydamocratic
society in the interests of national sagupublic safety

or the economic well-being of the countoy,the prevention
of disorder or crime, for the protectionhefalth or morals,
or for the protection of the rights andefilems of others."

57. Having regard to the conclusion set oygaragraph 52 above,
the Court considers, like the Commission, thateqmasate issue arises
under Article 8 of the Convention (art. 8).

IV. APPLICATION OF ARTICLE 50 OF THE CONVENTIONart. 50)
58. Under Article 50 of the Convention (art),50

"If the Court finds that a decision or aasere taken by a
legal authority or any other authority dfigh Contracting
Party is completely or partially in conflwith the
obligations arising from the ... Conventiand if the
internal law of the said Party allows opbyrtial reparation
to be made for the consequences of thisidacor measure,
the decision of the Court shall, if necegsafford just
satisfaction to the injured party."

A. Pecuniary damage

59. For pecuniary damage Mr Gaygusuz claimed
800,000 Austrian schillings (ATS), correspondindite amount of
emergency assistance he had been deprived of @8 tb 1993.

60. The Turkish Government argued that theieapi should be paid
the whole sum claimed, as it was precisely the darstauthorities'
refusal to grant him emergency assistance whichchaded him to leave
the country.

61. The Austrian Government submitted that ¢bisipensation claim
was based on nothing more than a hypothesis. éapplicant had left
Austria in 1987, it was impossible to know whetherwould have been
unemployed during the relevant period and whetkearvbuld have
satisfied the other conditions for the award ofgbeial benefit in
guestion.

62. The Delegate of the Commission considdratithe applicant
had suffered pecuniary damage as a result of thiat\an found and
left assessment of the amount to the Court's dieare



63. The Court notes that the applicant apgdledmergency
assistance on 6 July 1987 and left Austria in Sepex 1987

(see paragraphs 9 and 10 above). Without wisluirspéculate about

the applicant's situation after that date, the Cowrst nevertheless

take into account the fact that his departure fAarmatria was due to

the non-payment of emergency assistance, whichdimae amounted to
ATS 235 per day. Making an assessment on an édgiibasis, it awards
him the sum of ATS 200,000.

B. Non-pecuniary damage

64. The Turkish Government argued that theieg@pl should be paid
a substantial sum for non-pecuniary damage.

65. As the applicant submitted no claim to &fétct, the Court,
like the Commission and the Austrian Governmemsaters it
unnecessary to rule on the question.

C. Costs and expenses

66. The applicant also claimed ATS 123,415a¢tCbsts and
expenses, made up of ATS 31,818.67 in the Austamts and
ATS 91,596.73 before the Convention institutions.

67. The Turkish Government argued that theiegm should be
reimbursed in full for the costs and expenses ldeirtaurred.

68. The Austrian Government submitted that dinéycosts and
expenses relating to the application to the Cartgiital Court were
relevant. For those incurred before the Convenhstitutions, they
considered the sum of ATS 80,000 appropriate.

69. The Delegate of the Commission made noreasen on this
point.

70. Making an assessment on an equitable imettie light of the
information in its possession and its own casedawhe question, the
Court awards Mr Gaygusuz ATS 100,000.

D. Default interest
71. According to the information available e tCourt, the
statutory rate of interest applicable in Austridhet date of
adoption of the present judgment is 4% per annum.
FOR THESE REASONS, THE COURT
1. Holds unanimously that Article 14 of ther@ention taken in

conjunction with Article 1 of Protocol Nb.(art. 14+P1-1) is
applicable in the case;



2. Holds unanimously that there has been achref Article 14
of the Convention taken in conjunction wittticle 1 of
Protocol No. 1 (art. 14+P1-1);

3.  Holds unanimously that it is not necessargonsider the
case under Article 6 para. 1 of the Coneentart. 6-1);

4.  Holds unanimously that no separate issisesaunder
Article 8 of the Convention (art. 8);

5.  Holds by eight votes to one that the redpon State is to
pay the applicant, within three months,
200,000 (two hundred thousand) Austrianlkatps for
pecuniary damage;

6. Holds unanimously that the respondent Ss¢aie pay the
applicant, within three months,
100,000 (one hundred thousand) Austriamlsxs in respect
of costs and expenses;

7. Holds unanimously that simple interestratianual rate of 4%
shall be payable from the expiry of thexabmentioned three
months until settlement;

8.  Dismisses unanimously the remainder otthen for just
satisfaction.

Done in English and in French, and delideata public
hearing in the Human Rights Building, Strasbourg,l6 September 1996.

Signed: Rolv RYSSDAL
President

Signed: Herbert PETZOLD
Registrar

In accordance with Article 51 para. 2 af thonvention
(art. 51-2) and Rule 55 para. 2 of Rules of CourthB partly
dissenting opinion of Mr Matscher is annexed ts fhdgment.
Initialled: R. R.
Initialled: H. P.

PARTIALLY DISSENTING OPINION OF JUDGE AMTSCHER
(Translation)
I do not usually express dissenting opisiafith regard to the

Court's decisions on Article 50 (art. 50), in viefshe fact that the
sums which the Court awards under that provision $8) on an



equitable basis can always be the subject of deeagent. The reason
why | have done so in the present case is thaCthet's decision to
award the applicant ATS 200,000 for pecuniary damaglearly
unsustainable.

Where the Court finds a violation of then@ention and the
violation in question causes the victim pecuniaayndge, it has the
power under Article 50 (art. 50) to award justSaittion. Although
it is hardly ever possible to assess the amousticli damage
precisely - which is not in any case the Court& tathe sum awarded
for pecuniary damage must never exceed the amduiainoage that the
applicant can actually have sustained.

In the present case the Court found a traiaof Article 14
taken in conjunction with Article 1 of Protocol Nb(art. 14+P1-1)
(a finding which | am in complete agreement with)azcount of the
fact that the applicant, because of his nationalvgs not entitled
to emergency assistance under the legislationrgefoBut emergency
assistance, as the term clearly implies, is naresion for life, but
a temporary social measure for a period when thefimary is
available for work but unemployed and not (yet)ttad to an
invalidity or old-age pension.

As a result of the finding of a violatiohtbhe Convention,
the applicant is entitled to be compensated orgaitable basis under
Article 50 of the Convention (art. 50) for any pe@ry damage he may
have sustained.

Under the law in force at the material tiramergency
assistance amounted (with varying supplementsppooximately
ATS 255 per day. It appears from the file thatvbeer the sums are
calculated, and accepting the hypotheses most faliteuto the
applicant (unrealistic though they are), the maxmamount he could
have received in emergency assistance was abouBADB0. The sum
of ATS 200,000 which the Court has awarded him @serthan twice as
high as the pecuniary damage he can possibly hestaised; that is
manifestly contrary to all the principles governcgmpensation for
pecuniary damage, unless the Court wishes to ddepiractice which
exists in American law of awarding "punitive damsigeThat practice
is rightly not provided for in European law.

The calculation and compensation claims@uard by the
applicant's lawyer and the Turkish Government arfastastic that it
is superfluous to comment on them.

The background to the whole case is a &pitstance of abuse
of the Welfare State, a very widespread trendlinwl societies and
one - | would point out - by no means limited toefign workers.

It is regrettable that the Court, by awagddisproportionate
amounts of compensation, should reinforce thisdtren






