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In the case of NA. v. the United Kingdom,
The European Court of Human Rights (Fourth Sectisitting as a Chamber composed of:

Lech Garlicki, President,
Nicolas Bratza,
Giovanni Bonello,
Ljiljana Mijovié¢,
Jan Sikuta,
Paivi Hirvela,
Ledi Bianku, judges,
and Lawrence Early, Section Registrar,

Having deliberated in private on 24 June 2008,
Delivers the following judgment, which was adoptedthat date:
PROCEDURE

1. The case originated in an application (no. 2890) against the United Kingdom of Great
Britain and Northern Ireland lodged with the Courtder Article 34 of the Convention for the
Protection of Human Rights and Fundamental Freed@the Convention”) by a Sri-Lankan

national, Mr NA. (“the applicant”).

2. The applicant was represented by Ms N. Molawaer practising in London with the AIRE
Centre. The United Kingdom Government (“the Govesntt) were represented by their Agent, Mr
D. Walton of the Foreign and Commonwealth Office.

3. The applicant alleged that if returned to Sxnka, he was at real risk of ill-treatment contrary
Article 3 and/or a violation of Article 2 of the @eention.

4. On 21 June 2007, the President of the Chanabehich the case was allocated acceded to the
applicant’s request not to have his name disclgRete 47 8§ 3 of the Rules of Court).

5. On 25 June 2007, the President of the Charmdaedeld to apply Rule 39 of the Rules of Court,
indicating to the Government that it was desirablghe interests of the parties and the proper
conduct of the proceedings that the applicant showlt be expelled to Sri Lanka pending the
Court’s decision. On the same day, the Presidecitidé to give notice of the application to the
Government and granted it priority under Rule 4%hef Rules of Court. Under the provisions of
Article 29 8§ 3 of the Convention, the Presidenttfar decided to examine the merits of the
application at the same time as its admissibility.

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE

A. The applicant’s domestic proceedings



6. The applicant was born in 1975 in Sri Lanka. dderently lives in London. He is of Tamil
ethnicity.

7. The applicant entered the United Kingdom clatidely on 17 August 1999 and claimed
asylum the next day. He stated that he fearedeiditinent in Sri Lanka by the Sri Lankan army and
the Liberation Tigers of Tamil Eelam (“the LTTEle explained that he had been arrested and
detained by the army on six occasions between 2860L997 on suspicion of involvement with the
LTTE. Following his last detention he went intoinigl until his family managed to fund his journey
to the United Kingdom. He feared the LTTE on acdafrtheir adverse interest in his father who
had done some work for the army. They had alsd taerecruit the applicant on two occasions in
1997 and 1998.

8. His claim was refused by the Secretary of Stat@0 October 2002. His appeal against that
decision was heard and dismissed by an Adjudicator27 July 2003. It was found that the
applicant’s account was credible: namely, he hahlarested by the army on some six occasions
between 1990 and 1997 on suspicion of his involvemeth the LTTE. He was detained for less
than twenty-four hours on the first occasion andifa days on the last. There was no evidence as
to how long the other periods of detention hadelhsOn each occasion he was released without
charge. During one or possibly more of these psra@dietention he was ill-treated and his legs had
scars from being beaten with batons. AccordindgnéoAdjudicator, it may have been that the arrests
took place in the course of round-ups. During tB87Ldetention the applicant was photographed
and his fingerprints were taken and his fatheresigeertain papers in order to secure his release. H
went into hiding in a temple and wanted to leaveL8nka at that stage but it took time for his
mother to obtain money from his brother to paydbent for his departure.

9. However, the Adjudicator found that the appiitsafear of ill-treatment by the army upon his
return was unjustified. It was noted that, since tieparture from Sri Lanka, there had been a
ceasefire between the army and the LTTE for a denable time, checkpoints had been
dismantled, and the LTTE had been able to opertigailioffices and roads in the north. It was
unlikely that he would attract any interest on plaet of the authorities upon his return. Even € th
record of his arrests was found it would be seanltle had been held for short periods and released
without charge on each occasion. There was no deit@t he had ever been involved with the
LTTE or that he had ever been wanted by the autesriThere was no reason why he should be
strip-searched on return and, even if his scar® vi@ind, they would not cause the authorities to
take an interest in him, certainly not to the ektd#rdetaining and ill-treating him.

10. As to his fear of the LTTE, the Adjudicatompapred to accept that the applicant’s brother
had done non-combative work for the LTTE, thoughnaes never a member. He, the brother, had
been arrested by the army but never charged antefiggtri Lanka for Saudi Arabia in 1997. It was
found unlikely that the LTTE would still have anytérest in the applicant and if he was settled in
Colombo it would be unlikely that they could tralckn down. In any event, he could apply to the
authorities for protection. As to his argument thatwas in need of psychiatric treatment as atresul
of post-traumatic stress disorder, it was found #@equate treatment would be available in Sri
Lanka.

11. He was issued with removal directions for IrilAp006 and made further representations
attempting to lodge a fresh asylum application 8iMarch 2006. On 3 April 2006 the Secretary of
State refused to consider his further represemzi®s amounting to a new asylum application. The
general situation in Sri Lanka did not indicate g®ysonal risk of ill-treatment and there was no
evidence that he would be personally affected upturn. The fact that he had been away from Sri



Lanka for the past seven and a half years suggdstétie would hardly be of any interest to the Sri
Lankan authorities.

12. His application for permission to apply fodicial review was refused on 23 May 2006 on
the papers by Mr Justice Collins who stated:

“There is no question but that the situation inlSmka has deteriorated over the past few months
and to such an extent that there is a real progpetthe full scale war between the LTTE and the

authorities will recommence. However, that doesaifatself mean that no-one can be returned. The
adjudicator accepted the claimant’s account buedahat he had only been detained for short
periods, possibly in general round ups, and hadassisted the LTTE. All this was over 7 years

ago.

In the circumstances, it is not possible to saytwiaa been happening creates a real risk of relevan
ill-treatment for this claimant. Thus | do not tkithere is any arguable error of law in the
defendant’s decision.”

13. The applicant’s renewed application was refuseMr Justice Burnton at an oral hearing on
18 August 2006.

14. The applicant was then issued with removaadtions for 10 January 2007. On 9 January
2007, he made further representations to the Saygref State arguing, inter alia, that removal
would be incompatible with his rights guaranteedtliy Convention. When the Secretary of State
did not respond, on 10 January 2007 the applicangls to challenge this failure by judicial
review.

15. It appears that the same day, the Secrete®yadé did in fact reject these representations as
not amounting to a fresh claim. The Secretary afeStelied on the findings of the Adjudicator and
the observations of Mr Justice Collins of 23 May@0The Secretary of State also considered a
paper submitted by the applicant which had bearets$®y the United Nations High Commissioner
for Refugees (UNHCR) on 22 December 2006, entitled UNHCR Position on the International
Protection Needs of Asylum Seekers from Sri LanKahe UNHCR Position Paper” see
paragraphs 65-68 below). He found, however, thatptiper was general in nature and therefore
little weight could be attached to it. Consideratiwas given to the applicant’s claim that the
political and security situation in Sri Lanka hadrgaened and whilst it was acknowledged that there
had been some problems with the peace proces4,Ttheé and the Sri Lankan authorities were
committed to peace and working towards an agreeniotiwvithstanding two bomb attacks in
Colombo, there was a “distinct geographical limaat to recent incidents and it was open to the
applicant to avoid the northern and eastern arfastad by the continuing operations of the Sri
Lankan armed forces and the LTTE. The majority afmils could live in Colombo and the south
without harassment. Recent security operations ator@bo were also noted but it was not
considered that Tamils in Colombo were at risk efspcution due to their ethnicity or political
opinions. The majority of people detained had bgeickly released following identity checks. In
terms of internal relocation, it was not unduly diato return failed asylum-seekers there. While
there had been increasing levels of disappearancgs Lanka, progress had been made by the
creation of an independent body to observe govemtrmyestigations. The Secretary of State
concluded that the points made in the applicanttsrsssions had not been previously considered,
but taken with the materials considered in theioaigrefusal of the applicant’s asylum claim and
the determination of his appeal by the Adjudicatbe new materials would not have created a
realistic prospect of success and the submissionsad therefore amount to a fresh asylum claim.



16. The applicant then made an out of hours agpdic for an injunction to the High Court.
This was granted by Mr Justice Underhill and theaeal directions in place for the same evening
were cancelled. In his subsequent order of 15 Jsud@07, Mr Justice Underhill stated:

“l considered the Secretary of State’s carefukldibf 10 January 2007] and am mindful of the fact
that [the applicant] has had a previous applicafiiwrjudicial review dismissed. But in my view # i
sufficiently arguable that the recent further det@tion in the situation in Sri Lanka may justdy
fresh claim to make it just for removal to be deddruntil this issue can be properly considered. |
note in particular para. 34 (a) of the recent UNH@&Rort [which contained the UNHCR’s
recommendations in respect of Tamils from the nortbast — see paragraphs 65 — 68 below]. | am
aware that there are other pending applicationpéomission to apply for judicial review raising
the same issue.”

17. On 14 February 2007 Mrs Justice Black refubedapplicant’s application for permission to
seek judicial review of the Secretary of Statelegdd failure to consider and determine the new
representations made on 9 January 2007. She stated:

“In fact [the Secretary of State] did consider thigher representations and, in a letter of 10 danu
2007, refused to treat them as a fresh claim.tBtspeaking that disposes of the proposed [jubicia
review] application.

However, it is clear that the claimant seeks irt facadvance a more fundamental challenge to the
removal directions on the basis that the situaitio@iri Lanka has deteriorated since the matter was
last considered and has reached a point wherddheant would be at risk on return. Reliance is
placed on a UNHCR document dated 22 December 2806 out the dangerous situation in Sri
Lanka...Underhill J granted an injunction prohitgtiremoval on 15 January 2007, apparently
referring to the deterioration in the situatiorSn Lanka and particularly para 34(a) of the UNHCR
report. It is understandable why he took this view.

However, now that some detail of the claimant’s ignation history is available, it does not appear
that he had advanced anything significantly diffi¢rie the letter of 9 January 2007 from that which
was considered when representations were made sobealf in March 2006 and in particular
during the JR proceedings that concluded with @i permission hearing on 18 August 2006.
There is material in the January 2007 letter intamtdto the UNHCR report which is later but there

is also material that in fact relates to the firatf of 2006...Whilst | note with anxiety para 3yi(d

the UNHCR report as Mr Justice Underhill did (ahe tontents of that report generally), in the
light of the reasoning concerning this particul@iroant who has been assessed by the adjudicator
as not of interest to the authorities, the matettes not amount to sufficient in my view to jugtif
granted permission to commence a judicial reviewhefdecision of 10 January 2007.

The injunction granted by Underhill J will, howey&e continued until either the time for renewal
orally has expired without such an application geimade or determination of the oral permission
hearing if there is one.”

18. The applicant then sought to renew his apipdicafor permission to apply for judicial
review, submitting detailed amended grounds fordpplication on 21 February 2007. The oral
hearing of the renewed application was listed férMay 2007 but the applicant, appearing in
person at the hearing, withdrew his application.

19. In a subsequent letter of 5 November 2007 fitoenapplicant’s solicitors at the time of the
judicial review proceedings to his current repréaeves before this Court, the former stated that



the reason the judicial review application was ditlwn was that they, the solicitors, were without
instructions from the applicant. They were informmdcounsel that this was a “pre-LP” case (see
paragraphs 30-46 below) and counsel felt that tvere insufficient merits in the case to proceed
to the oral hearing.

20. The Secretary of State issued the applicatht 'egimoval directions to Sri Lanka for 25 June
2007. On that date the President of the Chambedekkto apply Rule 39 of the Rules of Court and
indicated to the Government of the United Kingddrattthe applicant should not be expelled until
further notice (see paragraph 5 above).

B. Subsequent cases brought by Tamils being reduian Sri Lanka

21. In 2007, the Court received an increasing ramob requests for interim measures from Tamils
who were being returned to Sri Lanka from the UWhitengdom and other Contracting States. By
October 2007, the President of the Chamber hadeapRule 39 in twenty-two cases where Tamils
sought to prevent their removal to Sri Lanka frdra tUnited Kingdom. On 23 October 2007, the
Section Registrar wrote to the Government Agentingathe increasing number of such Rule 39
applications. Having regard to the security sitvain Sri Lanka, he further noted that Rule 39 had
been applied on each occasion an interim measdrbden requested by an ethnic Tamil. The letter
continued:

“The Acting President has consulted the JudgeshefS3ection about his concerns including as
regards the strain which the processing of numeRuwle 39 applications places on judicial time

and resources. The Court has concluded that, pgriden adoption of a lead judgment in one or
more of the applications already communicated, R8lshould continue to be applied in any case
brought by a Tamil seeking to prevent his removal.

The Section has also expressed the hope thaty ridde the Acting President being required to
apply Rule 39 in each individual case, your Goveentiwill assist the Court by refraining for the

time being from issuing removal directions in regpef Tamils who claim that their return to Sri

Lanka might expose them to the risk of treatmemniahation of the Convention.”

In his reply of 31 October 2007, the Agent setthatconclusions of the Home Office’s Operational
Guidance Note of 9 March 2007 on Sri Lanka andfihdings of the Asylum and Immigration
Tribunal in LP. He concluded that in light of thm$ormation, the Government did not consider that
the current situation in Sri Lanka warranted thgpgmsion of removals of all Tamils who claimed
that their return would expose them to a risk bfrdatment. Each case had to be assessed on its
merits against the available evidence. The Govenhwas accordingly not in a position to assist
the Court by refraining from issuing removal direns in all such cases on a voluntary basis.
Finally, he stated that the Government would caito make every effort to comply with any
Rule 39 indications made by the Court in accordamitle their obligations under the Convention
and their long-standing practice. However, in tlieurstances, the Government suggested that the
difficulties posed by the increasing numbers ofeR&® requests by Tamils could best be addressed
through the adoption of a lead judgment by the €dilte Government stood ready to co-operate
with the Court to bring such a case to an earlchuson.

22. The Court has since applied Rule 39 in respittiree hundred and forty-two Tamil applicants
who claim that their return to Sri Lanka from thenitdd Kingdom would expose them to ill-
treatment in violation of Article 3 of the Conveonti

Il. RELEVANT DOMESTIC LAW AND PRACTICE



A. Immigration and asylum: primary and secondagidlation

23. Sections 1(4) and 3(2) of the Immigration A871 provide for the making of Immigration
Rules by the Secretary of State. Paragraph 35Beofmimigration Rules (HC 395, as amended by
HC 1112) states that:

“When a human rights or asylum claim has been eefusd any appeal relating to that claim is no
longer pending, the decision maker will considey amther submissions and, if rejected, will then

determine whether they amount to a fresh claim. Jiitemissions will amount to a fresh claim if

they are significantly different from the materitlat has previously been considered. The
submissions will only be significantly differenttte content:

() had not already been considered; and

(i) taken together with the previously consideradterial, created a realistic prospect of success,
notwithstanding its rejection.”

24. At the material time, the Nationality, Immigoem and Asylum Act 2002 (Commencement No.
4) (Amendment) (No. 2) Order 2003, when taken wihtion 101 of the Nationality, Immigration
and Asylum Act 2002 and Part IV Immigration and lsy Act 1999, provided for a right of

appeal from an Adjudicator’s determination to themigration Appeal Tribunal. An appeal had to
be on a point of law and the permission of the Igration Appeal Tribunal was required.

25. At present, by section 94(2) of the Natioyallmmigration and Asylum Act 2002, when a
person has made either an asylum claim or a humghatsrclaim, or both, an appeal may not be
brought while the person is in the United Kingddrthe Secretary of State certifies that the claim
or claims are clearly unfounded. Under section R4{3the Secretary of State is satisfied that a
claimant is entitled to reside in any of the Staditged in the section 94(4), he shall certify th@m
under subsection (2) unless satisfied that it isciearly unfounded. Section 94(4) provides such a
list of States and subsection (5) gives the SegrethState the power to add a State, or part of a
State, to the list in subsection (4) if satisfibdtt there is in general in that State or partertoss
risk of persecution of persons entitled to residéhat State or part; and removal to that Stafgaor

of persons entitled to reside there will not in g&h contravene the United Kingdom’s obligations
under the Convention. Subsection (6) gives himptheer to remove States from the list.

26. Sri Lanka was added to the list by the Asyl(Designated States) (No. 2) Order 2003
(Statutory Instrument 2003/1919) which entered fot@e on 22 July 2003. It was removed from
the list by the Asylum (Designated States) (AmenabnéNo. 2) Order 2006 which entered into
force on 13 December 2006. Paragraph 7.4 of théaBapry Memorandum to the order cites the
latest available information about the situationSin Lanka and in particular the deterioration in
conditions as one of the factors for the SecratéState’s decision to remove it from the list.

B. The Human Rights Act 1998

27. Section 2 of the Human Rights Act 1998 prositteat, in determining any question that arises
in connection with a Convention right, courts antunals must take into account any case-law
from this Court so far as, in the opinion of theitar tribunal, it is relevant to the proceedimgs
which that question has arisen. Section 6(1) pexvithat it is unlawful for a public authority totac
in a way which is incompatible with a Conventioght.

C. Judicial review



28. Judicial review in England and Wales is retpddy Part 54 of the Civil Procedure Rules. Rule
54.1(2) defines a claim for judicial review as ail to review the lawfulness of an enactment or a
decision, action or failure to act in relation h®texercise of a public function. An application fo
judicial review has two stages. The first is anliagtion for permission to apply for judicial
review; the second, if permission is granted, silastantive application for judicial review. Where
permission is refused without a hearing, under Pdld.2(3) and (4) the claimant may not appeal
but may within seven days request the decisioreteebonsidered at a hearing. Rule 52.15 provides
that where permission to apply for judicial revibas been refused at a hearing in the High Court,
the person seeking that permission may within sedays apply to the Court of Appeal for
permission to appeal.

D. Country guidance determinations of the Asylumd aimmigration Tribunal and former
Immigration Appeal Tribunal

29. Appeals from decisions of the Secretary ofeStaasylum, immigration and nationality matters
are now heard by the Asylum and Immigration Tridufidne AIT”), which replaces the former
system of Adjudicators and the Immigration Appealblinal. Paragraph 18 of the Practice
Directions governing the operation of the AIT deBncountry guidance determinations of the AIT
as follows:

“18.2 A reported determination of the [AIT] or dfie IAT [the former Immigration Appeal
Tribunal] bearing the letters “CG” shall be treatasl an authoritative finding on the country
guidance issue identified in the determinationeblaspon the evidence before the members of the
[AIT] or the IAT that determined the appeal. Asesult, unless it has been expressly superseded or
replaced by any later “CG” determination, or isansistent with other authority that is binding on
the [AIT], such a country guidance case is authtvié in any subsequent appeal, so far as that
appeal:

(a) relates to the country guidance issue in gquesand

(b) depends upon the same or similar evidence.

18.4 Because of the principle that like cases Ishioe treated in like manner, any failure to follow
a clear, apparently applicable country guidance cago show why it does not apply to the case in
guestion is likely to be regarded as grounds foiexg or appeal on a point of law.”

1. LP (LTTE area — Tamils — Colombo — risk?) Sanka CG [2007] UKAIT 00076

30. In the above country guidance determinatioomuigated on 6 August 2007, the AIT
considered the case of a Tamil, LP, from Jaffn@hm north of Sri Lanka. He had experienced
problems with the LTTE and the Sri Lankan authesitand fled Sri Lanka on 29 December 1999
but had been refused asylum in the United Kingdgnthle Secretary of State. Since the case had
been identified as a country guidance determinatibe AIT heard evidence from a number of
experts on the situation in Sri Lanka and the tneat of Tamils there. It also considered the
UNCHR Position Paper (see paragraphs 65—-68 belod/cansidered evidence on the Sri Lankan
authorities’ treatment of returned failed asylunelsss at Colombo airport, including a series of
letters from the British High Commission in Colomband a report of the Canadian Immigration
and Refugee Board (see paragraphs 60-63 and 7#)bétodismissing LP’s appeal on asylum



grounds but allowing it on the basis of Article 8tbe Convention, the AIT gave the following
guidance in the headnote to its determination:

“(1) Tamils are not per se at risk of serious h&mm the Sri Lankan authorities in Colombo. A
number of factors may increase the risk, includng not limited to: a previous record as a
suspected or actual LTTE member; a previous crilhmeeord and/or outstanding arrest warrant;
bail jumping and/or escaping from custody; haviiggmed a confession or similar document; having
been asked by the security forces to become amnieip the presence of scarring; return from
London or other centre of LTTE fundraising; illeglparture from Sri Lanka; lack of an ID card or
other documentation; having made an asylum clairoaah having relatives in the LTTE. In every
case, those factors and the weight to be ascribeéldemm, individually and cumulatively, must be
considered in the light of the facts of each casddliey are not intended to be a check list.

(2) If a person is actively wanted by the policel/ar named on a Watched or Wanted list held at
Colombo airport, they may be at risk of detentibtha airport.

(3) Otherwise, the majority of returning failedymsn seekers are processed relatively quickly and
with no difficulty beyond some possible harassment.

(4) Tamils in Colombo are at increased risk ohgestopped at checkpoints, in a cordon and search
operation, or of being the subject of a raid onodde where they are staying. In general, the risk
again is no more than harassment and should neeay lasting difficulty, but Tamils who have
recently returned to Sri Lanka and have not yetwad their Sri Lankan identity documents will be
subject to more investigation and the factorsdistbove may then come into play.

(5) Returning Tamils should be able to establish flact of their recent return during the short
period necessary for new identity documents torbeyed.

(6) A person who cannot establish that he is al mek of persecution in his home area is not a
refugee; but his appeal may succeed under artictd 8he ECHR, or he may be entitled to
humanitarian protection if he can establish he wdnd at risk in the part of the country to which he
will be returned.

(7) The weight to be given to expert evidence itiigial or country) and country background
evidence is dependent upon the quality of the rata ¢tom which it is drawn and the quality of the
filtering process to which that data has been swbfe Sources should be given whenever possible.

(8) The determinations about Sri Lanka listed amap229 [of the determination — see below] are
replaced as country guidance by this determinafibey continue to be reported cases.”

31. In its consideration of the expert evidenctoteeit, the AIT heard argument on the correct
approach to the UNHCR Position Paper (see paragiéfph 68 below). It stated that:

“203. The UNHCR report was very topical and upate. We agree with the general submission
made by [counsel for the Secretary of State] thatgrotection agenda of the UNHCR is a wider
one than the mere assessment of refugee or sulysul@ection status. However, these reports are
prepared by persons with direct experience of thre ¢ssues involved and thus we accord them
substantive weight in this case.”

32. The AIT then considered each of the twelvd factors that had been identified by the
appellant, LP, and which it had summarised in éadmnote. In respect of Tamil ethnicity, the AIT



recalled that Tamils comprised more than 10 peroéthe population of Colombo, which called
for caution when assessing risk in Sri Lanka, esfigcColombo. There was a need for knowledge
of where applicants came from in Sri Lanka andrthevolvement or lack of it with Tamil
organisations, whether voluntary, involuntary onestvise. It found that there were different risk
profiles for sub-groups of those with Tamil ethtyqiSri Lankan Tamils coming from the north or
east compared with “Indian”, “Plantation” or “HillTamils). Age and gender had to be taken into
account and young male Tamils in Sri Lanka, paldity in Colombo, were at a relatively higher
level of risk. There was a higher propensity onhg of the Sri Lanka authorities to target young
men and women from the north and the east in agefivirtual civil war.

33. In respect of a previous record as a suspentaedtual LTTE member or supporter, it was of
vital importance to establish an applicant’s pefind the credibility of his background in some
depth. If he or she was not credible as to hisrclen come from the north or east, which left a
situation where he could be a Tamil from Colombehwittle or no involvement with the LTTE,
there could be little risk.

34. A previous criminal record and/or arrest watnaas, in the AIT’s view, a significant factor
that needed to be taken into account in the assegsryfhthe totality of the risk but did not meah, o
itself, that the applicant had a well-founded fehpersecution or other significant harm on return
to Sri Lanka for that reason alone. The issue wasstablish the credibility of the criminal record,
or an arrest warrant, and decide whether it wasoregbly likely to exist in respect of the applicant

35. Those who had jumped bail or absconded frolegoustody, the AIT noted:

“We agree with the logic that those who have bedeased after going to court and released from
custody on formal bail are reasonably likely, oe #@vidence, to be not only recorded on the police
records as bail jumpers but obviously on the coegbrds as well. Thus we would identify those in
the situation such as this appellant who have lfeend to have been to court in Colombo, and
subsequently released on formal bail, as having@lg@that could place them at a higher level of
risk of being identified from police computers &etairport. Their treatment thereafter will of
course depend upon the basis that they were ddtainie first place. It is important to note that
we did not have before us any information as totthatment of bail jumpers from the ordinary
criminal justice system, and there may be manyheim, when they again come to the attention of
the authorities, be they Tamil or Singhalese. Wetiaevidence that Tamil bail jumpers are treated
differently from Singhalese ones. Clearly punishtmfen jumping bail will not make someone a
refugee. As we have said, the risk of detention mattreatment will depend on the profile of the
individual applicant.”

For those who had not been brought to court andploadibly been released from detention after
payment of a bribe, much would depend on the eceleelating to the formality of the detention. If
the detention was informal and there were no rexcofd bribe, the risk level would be likely to be
below that of a real risk. On this risk factor, W& concluded:

“While we would agree that there may well be sitwa where Tamils, with little or no profile
related to the LTTE, or other ‘terrorist’ groupsutd be briefly detained and harassed, as no doubt
happens in round ups in Colombo and elsewhereonsider it illogical to assume that an escapee,
from Sri Lankan government detention, or a bail pemfrom the Sri Lankan court system, would
be merely ‘harassed’ given the climate of torturighvimpunity that is repeatedly confirmed as
existent in the background material from all soarcé&/e consider, (as we think it does in the
appellant’s particular case), that the totalitytled evidence may point to a real risk, in some gase



of persecution or really serious harm when a rembrelscapee or bail jumper is discovered, on
return to Sri Lanka.”

36. When an applicant had signed a confessios,cthuld be a significant risk factor and the AIT
noted expert evidence to the effect that many Tawmdre released after signing statements made in
Sinhala that they often did not understand. Theofdtad to be considered in the totality of th&.ris
Equally, when an applicant had refused requestthéysecurity services to become an informer
against the LTTE, there was a higher risk that tweyld be assumed to be a collaborator of the
LTTE but such evidence had to be taken into accuiitht the totality of the evidence and merely
establishing that an applicant had refused to becaminformer would not be in every case the
basis for a valid asylum claim on its own.

37. On the risk arising from the presence of sggmn an applicant, the AIT stated:

“217. The background evidence on the issue ofriscahas fluctuated. Up until the time of the
ceasefire it was generally accepted as somethinghvthe Sri Lankan authorities noted and took
into account both at the airport and on detentiod & strip searches of suspected Tamil LTTE
supporters. Their perception that it may indicagening by the LTTE, or participation in active
warfare, was self-evident, and simply was ‘goodligiog, as appeared to be suggested by the
Inspector General of Police in his discussions BitifSmith [one of the experts on Sri Lanka from
whom the AIT heard evidence]. On the same logigas also valid to conclude that the impact of
scarring was of far less interest during the pe@0662 — late 2005 while the ceasefire agreement
was having some effective impact. The evidencewlaat provided in this case, including that from
Dr Smith following his discussions with the InspectGeneral of Police (paragraph 80 of his
report), the BHC [British High Commission] lettef 84 August 2006, and the COIR [United
Kingdom Border and Immigration Agency Country ofigdn Information Report on Sri Lanka] all
indicate that scarring may again be relevant. Weeagith the comments in Dr Smith’s report, that
the issue of scarring was considered by the ptdidee a very serious indicator of whether a Tamil
might have been involved in the LTTE. However, ba evidence now before us we consider that
the scarring issue should be one that only hagfisignce when there are other factors that would
bring an applicant to the attention of the authesit either at the airport or subsequently in
Colombo, such as being wanted on an outstandimegtanarrant or a lack of identity. We therefore
agree with the COIR remarks that it may be a releMaut not an overriding, factor. Thus, whilst
the presence of scarring may promote interest young Tamil under investigation by the Sri
Lankan authorities, we do not consider that, metmgause a young Tamil has scars, he will
automatically be ill-treated in detention.”

38. In respect of the risk arising from returnnfrc.ondon or another centre of LTTE activity or
fund-raising, the AIT heard evidence from the Mputiitan Police on LTTE activities and fund-
raising in London. It concluded that this factorsat@ghly case-specific and any applicant would
need to show the extent to which the Sri LankanhHopmmission in the United Kingdom was
aware of his activities and was thus likely to hpassed the information on to Colombo when the
applicant was being deported or removed.

39. lllegal departure from Sri Lanka did not ofcessity establish a well founded fear of
persecution or serious harm, although in the “Helged level of insecurity” in Sri Lanka it would
add to the risk profile. Similarly, given the numlad “cordon and search” operations by the Sri
Lankan Government, the lack of a valid identitydceould contribute towards an increased level of
risk. In the AIT’s view, it had to be coupled witither risk factors for those of Tamil ethnicity hiut
was a contributing factor. An applicant would needhow why he would be at continuing risk and
that he could not reasonably be expected to olhtaew identity card.



40. In respect of the risk factor of having madeaaylum claim abroad, the AIT relied, inter alia,
on a letter dated 24 August 2006 from the BritisgitHCommission in Colombo (see also
paragraphs 60-63 below) which had stated that disfailed asylum seekers could form part of
search operations in Colombo (at paragraphs 62ahdf the determination). The AIT found that

it was a reasonable inference that application $ofon replacement passports and travel documents
might alert the Sri Lankan High Commission in Londand that information could be passed on.
However, the AIT did not consider having made #&thiasylum claim abroad to be an issue that
alone would place a returnee at real risk on retiinwould be a contributing factor that would need
other, perhaps more compelling factors before brisgacould be established.

41. The AIT considered that the fact of havingatiees in the LTTE was a logical factor but
needed to be taking into account with the totaditypther evidence and the profile of other family
members. On its own, without established and cledibidence of the details of the other family
members and their known role or involvement with LT TE, it would be of limited weight. When
assessing those who have relatives who were merbdénge LTTE, it was not only important to
consider the relationship, and the involvementhd telative but whether, and to what extent,
knowledge of the relative’s activities were likety have been known to the security forces in Sri
Lanka. This would vary depending on the relatiy@'sfile and whether or not he or she had been
previously detained. The question of how the aitlesr would know that an individual was so
related might also be of concern.

42. Inits conclusion on the risk profile for Tdspithe AIT stated:

“227. Our assessment of the various risk factdrsva has highlighted that each case must be
determined on its own facts. It may be that in sameglible cases one of these individual risk
factors on its own will establish a real risk ofrgegcution or serious harm on return by the Sri
Lankan authorities for Sri Lankan Tamils who ardethasylum seekers from the United Kingdom.
For those with a lower profile, assessed on ong @ymbination of the risk factors we have noted
however, such as this appellant, their specifidilg® must be assessed in each situation and set
against the above non-exhaustive and non-conclusateof risk factors and the volatile country
situation. As can be noted, several factors, ssdbeing subject to an outstanding arrest warrant, o
a proven bail jumper from a formal bail hearing nesyablish a much higher level of propensity to
risk than various other factors. In this situattberefore, the assessment exercise is a much larger
and more detailed one than may have been theisitugb to 2002 and certainly during the period
of the cease fire agreement (‘CFA’). The currentseaing situation in Sri Lanka requires serious
consideration of all of the above factors, a rev@wp to date country of origin information set
against the very carefully assessed profile ofihyeellant.”

43. In addressing the general situation in Srikaaat the time and the possible of relocation of
Tamils from the north or east to Colombo, the Atdtad:

“232. It has been accepted during the courseigiditermination that the general security situmatio
in Sri Lanka has deteriorated following the effeetbreakdown of the ceasefire and the increase in
terrorist activity by the LTTE. That has resultedncreased vigilance on the part of the Sri Lankan
authorities and with it a greater scope for humgints abuses and persecution.

233. When assessing the risk to an individualhibudd be borne in mind that much of the
background material about Sri Lanka, and the irsan violent activity, relates to the north and
east. There are particular problems in the easiusecof the defection of the Karuna faction from
LTTE ranks. This determination does not suggedtith@ould in every case be unsafe to expect a
returning Tamil to return to his or her home aneahe north or the east. Rather it looks at the



position in Colombo whether that be for a Tamil wlas from Colombo in the first place, or a
person who could relocate there.

234. Tamils make up over 10% of the populatiof€ofombo. Despite evidence of some forms of
discrimination, the evidence does not show they feerious hardships merely because they are
Tamils. As a result, other considerations apart aanbdject to individual assessment of each
applicant’s specific case, it cannot be argued #hatn if he faces serious harm in his home area, a
a general presumption it is unduly harsh to expetamil to relocate to Colombo, or that it would
be a breach of Article 3 to expect him or her tasdpor that doing so would put him or her at real
risk of serious harm entitling them to humanitanmatection.”

44. Having reiterated that the list of factors Wast a checklist nor is it intended to be exhatesti
and that the factors should be considered indivigeand cumulatively (at paragraph 238 of the
determination), the Tribunal again summarised #utof's it had considered. It had heard evidence
on procedures at Colombo airport, including théeseof letters from the British High Commission
in Colombo (see paragraphs 60-63 below), and thensab for the Secretary of State had
acknowledged there was no dispute that records Wepeat the airport and that interviews were
conducted there (at paragraph 159 of the determimatn its summary of its conclusions, the AIT
therefore added:

“239. When examining the risk factors it is of ce@inecessary to also consider the likelihood of an
appellant being either apprehended at the airpatilesequently within Colombo. We have referred
earlier to the Wanted and Watched lists held aattmort and concluded that those who are actively
wanted by the police or who are on a watch listdaignificant offence may be at risk of being
detained at the airport. Otherwise the strong prdpmance of the evidence is that the majority of
returning failed asylum seekers are processedvelhaguickly and with no difficulty beyond some
possible harassment.”

45. On the facts of LP’s case, the AIT noted thatcredibility had been accepted, in particulat th
he was a “bail-jumper” from court-directed bail@olombo and that on return to Colombo airport
he would have been at real risk of being investigatThat investigation by the Sri Lankan
authorities would lead, in LP’s particular circuarstes, to the real risk of his being seriously
maltreated while in detention and thus the AlIT\ald his appeal on Article 3 grounds.

46. In its previous determination in PT (Risk bery — release) Sri Lanka CG [2002] UKIAT
03444, the AIT had held first that paying a bribé dot itself amount to an assisted escape from
custody which would make the applicant of interesthe authorities. Second, it had held that
scarring was a factor that should not be assesséblation but in light of the general security
situation and the processing of returnees at Cotoatport. The AIT in LP confirmed both these
rulings.

2. PS (LTTE - Internal Flight — Sufficiency of Reotion) Sri Lanka CG [2004] UKIAT 0297

47. In PS the Immigration Appeal Tribunal, allonsedappeal by the Secretary of State against the
decision of the Adjudicator who had found that tespondent, a Sri Lankan Tamil from western
Sri Lanka, would be at risk from the LTTE if retedh and that there would not be sufficient
protection by the Sri Lankan authorities. He ansl ¢ousin had been coerced by the LTTE into
transporting goods by sea for them and arrestedrdadtogated under torture by the Sri Lankan
navy. He had told them where the goods were and&@ased after payment of a bribe. The LTTE
sought the applicant and his cousin and killeddoigsin. The respondent was again arrested on
suspicion of LTTE involvement and again releasadrgsaying a bribe, at which point he fled to



the United Kingdom. It was accepted on appealdghan the ceasefire in place at the material time,
there was no risk to the respondent from the Snkha authorities. As to the risk to him from the

LTTE and the sufficiency of protection offered hetSri Lankan authorities, IAT found that he

could safely and reasonably relocate from his harea of Puttalam, western Sri Lanka to
Colombo. The IAT stated:

“7T1. As we have already observed, those whom TEH_has on the objective evidence targeted in
Colombo since the ceasefire have all been highilpropposition activists, or those whom they
would see are renegades or traitors to the LTTEetWdr it could be successfully argued that even
those of so high a profile would not be providedhva sufficiency of protection in Colombo in the
Horvath sense [Horvath v. the Secretary of Statetie Home Department — see paragraph 49
below], may be doubted, but what seems to us gie@ on the background evidence is that there
is no arguable basis for saying that the Sri Lardtate does not provide a sufficiency of protection
to the generality of Tamils having a localised feathe LTTE in their home area who do not reach
a similar high profile.

73. We cannot, of course, say that the safeth@fréspondent is guaranteed if he is now returned
to Sri Lanka, but there is simply no objective @ride to support a claim that ethnic Tamils with
his characteristics are in fact currently at rigk the LTTE in Colombo, or that, if they are,sta

risk in respect of which the Sri Lankan state doeesprovide a sufficiency of protection applying
the ratio in Horvath.”

3. NM and others (Lone women — Ashraf) Somalia[@@5] UKAIT 00076

48. In this country guidance determination, th& Abnsidered, inter alia, the correct approach to
reports by the UNHCR. It observed:

“108. The extensive reliance upon UNHCR materiakes a few observations germane. The value
of the UNHCR material is first that where it hasetvers on the ground, it is in a good position to
provide first hand information as to what in fast happening. The process then whereby its
observations of what is happening become positapers or recommendations is likely to increase
the objectivity and soundness of its observationthat respect. It has a special role in relatmn t
the Geneva Convention.

109. But their comments have their limitations @hdse need equally to be understood. The
UNHCR often speaks of inhibitions on the returnyally forced, of failed asylum seekers, who
have been rejected after a proper consideratighesf claims. It follows that the UNHCR is not
then commenting on the return of refugees at tlis iacknowledging that they would not face
persecution for a Convention reason and it is gdiegond its special remit under the Geneva
Convention. This is not a question of picking up lonse language. The UNHCR is perfectly
capable of using language which shows that it is ot dealing with the risk of persecution for a
Convention reason, and sometimes does so. Thesersielered papers after all.

112. But the assessment of whether someone cegtlreed in those circumstances is one which
has to be treated with real care, if it is soughapply it to non Refugee Convention international



obligations, especially ECHR. The measure whichiiN&ICR uses is unclear; indeed, realistically,
it may be using no particular measure. Instead, using its own language to convey its own sense
of the severity of the problem, the degree of fested and the quality of the evidence which it has
to underpin its assessment. It is often guardedcautious rather than assertive because of the
frailties of its knowledge and the variability dfet circumstances.

113. This is not to advocate an unduly nuancedimgeof its material, let alone an unduly legadisti
reading. It is to require that the material be rBadvhat it actually conveys about the level akri

of what treatment and of what severity and with twtertainty as to the available evidence. But
there may be times when a lack of information adewnce permits or requires inferences to be
drawn as to its significance, which is for the demm-maker to draw. There is often other relevant
material as well.

114. UNHCR'’s language is not framed by referemcehe ECHR and to the high threshold of
Article 3 as elaborated in the jurisprudence of 8teasbourg Court and of the United Kingdom.
That is not a criticism — it is not an expert legdviser to the United Kingdom courts and couches
its papers in its own language. So its more genlesahanitarian assessments of international
protection needs should be read with care, so asdil giving them an authority in relation to the
United Kingdom'’s obligations under the ECHR whibley do not claim. They may give part of the
picture, but the language and threshold of thesessments show that the UNHCR quite often
adopts a standard which is not that of the Unitedylom’s ECHR obligations.

115. UNHCR papers are often not the only ones hiAdjudicators or the Tribunal has to
consider. Other organisations may have first-hamdces and differ from UNHCR; experts may
bring a further perspective. A considered UNHCRgrpap therefore entitled to weight but may well
not be decisive.”

E. Horvath v. the Secretary of State for the H@epartment [2001] AC 489

49. In this case, the House of Lords consideredadylum claim of a Roma citizen of Slovakia on
the ground, among others, that he feared persecutiSlovakia by “skinheads”, against whom the
Slovak police failed to provide adequate protecfmmRoma. In dismissing the applicant’s appeal,
the House of Lords held that in determining whettiere was sufficient protection against
persecution in the person’s country of origin itsvgafficient that there was in that country a syste
of criminal law which made violent attacks by thergecutors punishable and a reasonable
willingness to enforce that law on the part of ldn@ enforcement agencies.

F. R. v. the Secretary of State for the Home Dwepamt, Ex parte five Sri Lankan Tamils [2007]
EWHC 3288 (Admin)

50. Applications for permission to apply for judicreview were lodged by five Sri Lankan Tamils

who sought to challenge the Secretary of Statecssuba either to reject representations made by
them as not amounting to a fresh asylum claimrogne case, to certify that his claim was clearly
unfounded (see paragraph 25 above). The applicati@re considered in the High Court by Mr

Justice Collins on 12 November 2007 in the lightled exchange of letters between the Section
Registrar and Agent of the Government set out abgraph 21 above. He adjourned one
application, granted permission in two cases afitseel permission in the remaining two. Before

considering the merits of the individual cases tefom, Mr Justice Collins considered the risk

factors set out by the AIT in LP. He stated:



“10. Although those have been described as ristofacthey obviously vary in their significance.
For example, Tamil ethnicity is obviously a highiglevant consideration, since the LTTE is a
Tamil organisation and the battle is by the LTTE loehalf of the Tamils who seek specific
objectives as Tamils. However, Tamil ethnicity kself does not create a real risk of ill-treatment.
Accordingly, some of these so-called risk factaesia reality, as it seems to me, background (as it
has been described) factors; that is to say theyotlin themselves indicate a real risk, but they a
matters which, if there is a factor which does gie to a real risk that the individual will be
suspected of involvement in the LTTE, adds to tgeicance of that. Thus Tamil ethnicity, return
from London, illegal departure from Sri Lanka, lawkiD card or other documentation (unless it is
such a lack beyond the period that the individuaul be expected to take to obtain an ID card
after return) and having made an asylum claim ahrak are no doubt factors which may be held
against an individual, but none of them, as fat aan see in themselves, or even cumulatively,
would create a real risk. However, it is obviouatth previous record as a suspected or actual
member or supporter, provided that it was at alledech would mean that the authorities would
retain an interest would be likely to create a.riskay that because it was made clear inte®If
that an individual who had a past low-level invohent which might have led to some detention,
would not necessarily be regarded as a real riskassas ill-treatment was concerned, although
clearly the circumstances of the previous recordhinpoint in a different direction. A previous
criminal record and an outstanding arrest warrédrly are highly material and clearly capable, |
would have thought, of producing a real risk.

11. Bail jumping and/or escaping from custody,iagam the face of it are highly material. But it
depends, as the Tribunal [the AIT] itself indicated what is covered by escaping from custody.
Frequently custody was brought to an end by theneay of a bribe. That is commonplace (or was
commonplace, perhaps still is) in the Sri Lankaoation. Generally release on the payment of a
bribe without more would not indicate that theresvea ongoing risk because the release would be
likely to be recorded as a release because thes@ething further to be held against the individual

It is hardly likely that whoever took the bribe wdwstick his neck out by effectively admitting that
there should not have been a release but for tbe,lthough it might of course be different if
there had been a release on formal bail. Police liae power to grant bail, but it can be done, it
was said, either formally or informally. Frequenplgrhaps what is talked of as release on bail is no
more than release by the police officer in questiith some conditions apparently attached. Again
one would have to look at the individual circumsgsto see whether the nature of the release was
such as to lead to a risk that he would still lgarded as someone under suspicion.

12. A signed confession or similar document obsipwould be an important consideration.

13. Having been asked by the security forces tofoe an informer can be of some importance. It
might indicate that the individual was regardedasieone who was indeed involved in the LTTE
but was prepared, to save his own skin or for wiateeason, to provide information to the
authorities. What would happen on occasions — adddad one of the cases, as | shall indicate,
contained this element — was that the release wakeobasis that he would be an informant but in
fact he did not carry out his side of the bargdithat is the right way of putting it. The suggest

is that that failure would mean that he was likidybe recorded as someone who would arouse
suspicion.

14. The Tribunal indicated that the presence afrggy in itself would not necessarily produce a
real risk, but is something that would be addedrtd confirmatory of another factor which did give
rise to a risk. It was generally speaking to beardgd as a confirmatory rather than a free-standing
risk element.



15. Finally having relatives in the LTTE is somaththat one can well understand might produce
suspicion.

16. The test therefore, as | see it, is whetherettare factors in an individual case, one or more,
which might indicate that authorities would regéné individual as someone who may well have
been involved with the LTTE in a sufficiently sifioant fashion to warrant his detention or
interrogation. If interrogation and detention atelly, then, in the context of the approach of the
authorities in Sri Lanka, torture would be a resik and thus a breach of Article 3 might occuis It
plain from LPand it is clear overall that a blanket ban onmetio Sri Lanka simply because an
individual is a Tamil cannot be supported. If therdpean Court is approaching it in that way, then
in my view it should not be and it is not in accamde with what is required by the Convention.

17. The authorities in this country, the courtd #me Tribunal, give very careful consideration to
whether it is indeed appropriate to accept thatarn of a Tamil to Sri Lanka can be made because
there is no real risk that he will suffer any fowh relevant ill-treatment. This country has not
accepted the blanket approach which is advocateah textent by the UNHCR, albeit there is no
guestion but that its factual conclusions on mattghere investigations have been carried out
should be given weight.”

lll. RELEVANT EUROPEAN UNION LAW

51. Council Directive 2004/83/EC of 29 April 20Qdn minimum standards for the qualification
and status of third country nationals or statefg=msons as refugees or as persons who otherwise
need international protection and the content efgtotection granted) has the objective, inter, alia
of ensuring EU Member States apply common criteniahe identification of persons genuinely in
need of international protection (recital six of foreamble). In addition to regulating refugeeustat

it makes provision for granting subsidiary protentstatus. Article 2(e) defines a person eligible f
subsidiary protection status as someone who wadé & real risk of suffering serious harm if
returned to his or her country of origin. Serioasrh is defined in Article 15 as consisting of: (a)
death penalty or execution; (b) torture or inhunmandegrading treatment or punishment of an
applicant in the country of origin; or (c) sericarsd individual threat to a civilian’s life or persby
reason of indiscriminate violence in situationsndérnational or internal armed conflict.

52. On 17 October 2007, the Dutch Administrativeistliction Division of the Council of State
(Afdeling Bestuursrechtspraak van de Raad van fGtafeen considering the case of M. and N.
Elgafaji v. Staatssecretaris van Justitie (the Depdinister of Justice), lodged a reference for a
preliminary ruling with the Court of Justice of theuropean Communities asking, inter alia,
whether Article 15(c) of the Directive offered silgypentary or other protection to Article 3 of the
Convention.

IV. RELEVANT INFORMATION ABOUT SRI LANKA

53. Sri Lanka secured independence from the Uniadgdom in 1948. Demographical

information varies but its population is approxielgt19.9 million. The majority are Sinhalese
(73.8—-82 per cent). Significant minorities inclu8a Lankan Moors (Muslims, 7.2—-7.9 per cent);
Indian Tamils (4.6-5.1 per cent); and Sri Lankamils(3.9—-4.3 per cent). The majority of Tamils
live in the north and east of the country but aniigant minority live outside those regions.
Colombo has a population of approximately 2.25 ionlland approximately 248,000 Sri Lankan
Tamils and 25,000 Indian Tamils live there (seetéthKingdom Border and Immigration Agency
Country of Origin Information Report on Sri LankaMarch 2008 (“the March 2008 COI Report”),
at paragraphs 1.03, 3.01, 20.11, and 20.14 withdureferences).



54. The internal conflict in Sri Lanka began otwgenty years ago and has continued intermittently
ever since. The conflict is largely between the ETwho seek independence for Tamils, and
Government forces. A ceasefire was signed betweerGovernment and the LTTE in February
2002 and a peace process started. In 2004, aftesiatis appeared with the LTTE, the ceasefire
came under increasing pressure. The most serioest tto the peace process was the assassination
in August 2005 of Lakshman Kadirgamar, the Sri lanMinister of Foreign Affairs, after which
violence in the country escalated and there warewed clashes between Government forces and
the LTTE (see the March 2008 COI Report at pardgga&i13—3.42 with further references).

55. Mr Kadirgamar’s assassination prompted thelL&nkan Government to declare a state of
emergency and introduce Emergency Regulations whase the Government, the armed forces
and law enforcement agencies broad counter-temopiswers, including special powers of arrest
and detention up to one year (see the March 200Bré&gort at paragraphs 8.15-8.23 and 12.01-
12.12 with further references). The regulationsrareforced by further such powers provided for

in the Prevention of Terrorism Act, which was régted in December 2006 (see, inter alia, BBC
News website story of 6 December 2006 and the 20Qi6ed States of America Department of

State Country Report on Human Rights Practicestequat paragraphs 3.26 and 8.15 of the COI
Report respectively). Young Tamil men who are somgmeof being LTTE members or supporters
appear to be the primary target of arrests (seer;, alia, paragraph 3.7.18 of the United Kingdom
Border and Immigration Agency Operational GuidaNcge on Sri Lanka, set out at paragraph 58
below). The Emergency Regulations have been rdgutatended, most recently on 6 February
2008 (see the same report at p. 10).

56. On 3 January 2008, the Government gave ndatictheir intention to withdraw from the
ceasefire agreement. The withdrawal took effeci®danuary 2008 (the March 2008 COI Report
at paragraphs 4.08 et seq.).

A. United Kingdom Government reports
1. Operational Guidance Notes

57. Operational guidance notes (OGN) are prepaydtie Border and Immigration Agency of the
Home Office. They provide a brief summary of thagmal, political and human rights situation in
the country and describe common types of claimyTdim to provide clear guidance on whether
the main types of claim are likely to justify theagt of asylum, humanitarian protection or
discretionary leave.

58. The OGN on Sri Lanka of 5 November 2007 (whipkdated and replaced the previous note of
9 March 2007, the conclusions of which were vifpadentical) contained the following
conclusions on the main kinds of asylum, humantsigind humanitarian protection claims made by
those entitled to reside in Sri Lanka:

“[At. 3.6.19 on claims made by those fearing reggadrom the LTTE] We do not accept UNHCR’s
position that there is no internal flight altermatifor individuals fleeing targeted violence and
human rights abuses by the LTTE due to difficultiestravel because of the reinstatement of
checkpoints and because of the inability of thénauties to provide ‘assured protection’ given the
reach of the LTTE. UNHCR’s reliance on the conaaptassured protection’ is not a fundamental
requirement of the Refugee Convention. In refertmgassured protection’, UNHCR are using a
higher standard than the sufficiency of protectistandard required by the Refugee
Convention...Moreover, asylum and human rightsntdaare not decided on the basis of a general
approach, they are based on the circumstances giatiicular individual and the specific risk to



that individual. It is important that case ownerigegindividual consideration to whether the
applicant has a well-founded fear of persecutiorafoonvention reason or are otherwise vulnerable
that they may engage our obligations under the ECMpplicants who fear persecution at the
hands of the LTTE in LTTE dominated areas are @blelocate to Colombo, or other Government
controlled areas and it would not normally be fowmdbe unduly harsh for claimants to relocate in
this way. Similarly, the Government is willing tdfer to protection to [sic] those who have
relocated from LTTE controlled areas and who #t#ir reprisals from the LTTE.

[At 3.7.18 on claims made by those fearing persecuby the Sri Lankan authorities] Following
the announcement of the cease-fire in February ,20@2Sri Lankan authorities de-proscribed the
LTTE and suspended arrests made under the Prenesftiberrorism Act (PTA). The emergency
regulations imposed in August 2005 which contirubé in place allow for the arrest of individuals
by members of the armed forces and those detairagdbe held for up to one year. Young Tamil
men who are suspected of being LTTE members orcstgyp appear to be the primary target of
arrests.

However, most are reportedly released quickly archim therefore still be said that generally the
authorities in Sri Lanka are not concerned withsthmdividuals with past low-level support for the

LTTE. Claims under this category are therefore jikem be clearly unfounded and fall to be

certified as such.

3.7.19 Those individuals who may be of continuingerest to the authorities would be those
wanted for serious offences. These cases will lmemional, and will normally be high-profile
members of the LTTE who are still active and infiti?l, and wanted by the authorities. Such
individuals may face prosecution on return, althotlgere is no evidence to suggest that they would
not be treated fairly and properly under Sri Lankaw. Claims made under this category are
therefore not likely to lead to a grant of asylumHumanitarian Protection but taking into account
the continuing interest of the authorities in thadehigh profile, and the introduction of the
emergency regulations such claims cannot be carside be clearly unfounded.

3.7.20 There cannot be said to be a general serfigi of protection available to those applicants
who express fear of state officials after havingdenaomplaints to the Sri Lankan authorities with
regard to, for example, the use of torture. Howgeirgernal relocation to LTTE areas may be an
option where, in the particular circumstances & #pplicant’s case, it is not considered unduly
harsh for the victim to exercise this. The grant@aeylum or Humanitarian Protection is unlikely

therefore to be appropriate where there is an pmifanternal relocation. Such claims should only
be certified as clearly unfounded if internal relbon is clearly an option.”

59. The OGN also found that with the introductairthe Emergency Regulations in August 2005,
round ups and arrests of Tamils in “cordon andcteaperations” had taken place. Citing a report
of the International Committee of the Red CrossR(@J, it stated that most of those detained,
generally young Tamil males, were taken into cugtbécause they were unable to produce
identification or explain the reason for being inparticular area. It also quoted the website
“TamilNet” which had reported a number of largelscarrests between May and July 2007 of
Tamil civilians in Wellawatte and Colombo city wiagere taken into custody on account of failure
to prove identity or provide reasons for their staythe location. Finally, the OGN stated that
according to a letter dated 11 September 2007 thaBritish High Commission in Colombo, the



operations did appear to target those in casualegment or with temporary accommodation, but
whilst a proportion of those detained did end upanger term detention, most were released
quickly (at a paragraph 3.6.11 of the OGN).

2. Letters from the British High Commission in Galbo

60. The March 2008 COI Report (at paragraphs 32.82.22), set out a number of extracts from a
series of letters from the British High CommissianColombo, which addressed the treatment of
failed asylum seekers. At paragraph 32.09, the ®&port included an excerpt from a High
Commission letter of 25 January 2008, which noted:

“The BHC Risk Assessment Officer has recently esbitthe headquarters of CID [Criminal
Investigations Department] in Colombo, and the All@line Liaison Officer] works closely with
CID at Bandaranaike Airport. Both RAO and ALO réctdat they have never seen any CID
officers use a computer, and comment that neitheir tHQ nor airport offices has computers
installed. The ALO added that CID officers at theart record details in a notebook, whilst the
RAO stated that officers in Colombo had typewritenstheir desks.”

The same paragraph of the COIl Report noted thah ietter of 24 August 2006, the High
Commission had previously reported:

“The Sri Lankan authorities have a good IT systentrack arrivals and departures at the main
airport and are able to track, in most cases, veneth individual is in the country or not.”

61. According to the COI Report (at paragraphd3and 32.13), in a letter dated 26 September
2005 the High Commission stated:

“We have spoken to the International Organisatibiligration locally about returns. They say that
to their knowledge most returns are detained lyrigfid then released to their families. Our Airline
Liaison Officer has contacted the Canadian, Ausinabnd German Missions here, to ask about
their experiences with returns. All of their exgerces are similar. In August [2005] a charter plane
returned approximately 40 failed asylum seekemnf@@ermany. The Sri Lankan Police (CID) have
told us that these were processed by them ‘in ahiewvs’. In general, the Sri Lankan Immigration
Services and CID are informed in advance of thegrager’'s arrival. The passenger is handed over
to Immigration who briefly interview them and thaand them to CID. In most cases a record is
kept by both of the returnees arrival and theythea allowed to proceed. Usually family are at the
airport to meet them. In a few cases CID have dethpeople where there was an existing warrant
for their arrest when they left Sri Lanka. DIl (Batorate of Internal Intelligence) may also have an
interest in these individuals and keep recordshemt There is no reason to think that they have
any information regarding asylum claims in the UKetsewhere. There does not appear to be any
involvement in the process by the Sri Lankan Army.

The role of scarring is extremely difficult to assgl have not found any detailed reports, but
anecdotal evidence is that it can play a part usiray suspicion. The key issue is not what triggers
suspicion, but how suspects are treated. Membershighe LTTE and fundraising for the
organisation are no longer criminal offences inl%mka (although they are in the UK) so even if
the authorities acted on their suspicion Sri Lanleam gives them limited powers to act. Unarmed
members of the LTTE are permitted to operate inegowient areas under the 2002 ceasefire
agreement.”



62. Paragraphs 32.14 and 32.15 of the COl repert uote the High Commission as stating in its
letter of 24 August 2006 that:

“There is strong anecdotal evidence that scarraglbeen used in the past to identify suspects. In
my own conversations with the police and in the imdte authorities have openly referred to
physical examinations being used to identify whethespects have undergone military style
training. A UK based member of staff who was préskeming the processing of two recent returns
at Colombo airport on 04/08 and 23/08 [2006] regbrihowever that no such examinations took
place, and that the returnees, both ethnic Tanols fthe north of Sri Lanka, were able to make
onward journeys with little delay. His observatiosigoport more recent claims from contacts in
government ministries that this practice has eitteaised or is used less frequently. At the verstlea
it appears to only take place when there is anatb&son to suspect the individual rather than a
routine measure for immigration returnees.

Our own experience of the return of failed asylueekers and the shared information of other
missions, particularly the Canadians, and the matigonal Organisation of Migration is quite clear.
As we have reported earlier [26 September 2005Y&s¢ majority are questioned for a short period
of time to establish identity and possibly on sdgussues and then released. Normally only when
there is an outstanding arrest warrant are indalgldetained for longer periods.”

63. Finally, at paragraphs 32.20-32.22 the COldRepontained excerpts from the letter of 25
January 2008 which read as follows:

“The Government of Sri Lanka’s decision to abrodgde ceasefire agreement will reduce further
the provision [of] information regarding the tre&mt of returnees. Ceasefire monitors from
Norway and the Sri Lankan Monitoring Mission (SLMMjll have no further role and will be
unable to provide any information regarding retesie

The International Organisation for Migration (IOMave advised the High Commission that whilst
they monitor the persons who return from the UKarmtie Voluntary Assisted Return Programme
(VARP) for up to 2 years, they do not monitor theg®o are forcibly returned. | was advised that
even amongst the VARP returnees there were 2 @ashe last year where individuals have been
arrested and detained. The first was a young Tamale from Jaffna who was going through a
reintegration programme in Colombo. Some 6 monftes &is return, he was stopped at a police
checkpoint and detained, as he could provide ndeee of family in the capital. He was held at
Boossa prison for one month before release, bnbwg back in the reintegration programme. The
2nd case also involved a Tamil male who was inréietegration programme in Colombo. The
circumstances of his arrest were somewhat differerihat he had travelled to India on forged
documentation and was apprehended by CID on hignrédb Colombo and detained. It could
therefore be argued that there might have indeed Justification for this.

IOM have also become involved with returnees wheehforcibly been removed from the UK,

providing post-arrival assistance. Ostensibly, ihito provide travel assistance to a chosen asgldres
At time of writing IOM had been notified of 32 poté&l removals under this arrangement, of which
they received only 8 returnees. Whilst a majorityhe ones that did not arrive undoubtedly earned



last minute reprieves in the UK by one means otharpIOM could not be 100% certain that some
were not detained on arrival at Colombo AirportM@re under instructions not to approach these
returnees until they have gone through all of thva procedures. FCO Migration Directorate has
recently installed a Migration Delivery Officer tite High Commission in Colombo. His role will
include liaison between the UK Border & Immigratidgency, the Sri Lankan Department of
Immigration & Emigration and I0M, and will assist the monitoring of such persons following
their removal from the UK.”

64. According to information provided to the Colny the Government, of above thirty-two
returns, twenty-two were cancelled for a numberezfsons such as judicial review proceedings
being lodged, injunctions being granted by the Higlurt and this Court making indications under
Rule 39 of the Rules of Court. Eight of the ret@sievere successfully met outside the airport by
IOM. In the remaining two cases, removals were nadehe individuals concerned did not make
themselves known to the IOM officer on arrival inl@mbo. The Government had established that
one of the two was in the Netherlands and theyicoatl to make enquiries into the whereabouts of
the other individual concerned.

B. United Nations reports

1. UNHCR Position on the International Protectdeeds of Asylum Seekers from Sri Lanka (“the
UNHCR Position Paper”)

65. On 22 December 2006, the United Nations Higim@issioner for Refugees published the
above paper, observing that there had been sewwaapr developments in the country which
fundamentally affected the international protecti@eds of individuals from Sri Lanka who sought,
or who had sought, asylum abroad. After surveyirggdscalation in fighting between Government
forces and the LTTE and its impact on the civilgpulation, the paper turned to the human rights
situation. Tamils from the north and east wereisit of targeted violations of their human rights
from all parties to the armed conflict, includingrassment, intimidation, arrest, detention, torture
abduction and killing at the hands of governmentds, the LTTE and paramilitary or armed
groups. Where an individual sought to escape froenlTTE, even if they reached government-
controlled areas, this did not necessarily meahlbaor she would be able to secure the protection
of the authorities given the LTTE’s capacity tockalown and target its opponents throughout the
country. The position paper also considered thedmurghts situation for Tamils in Colombo and
stated:

“23. Tamils in Colombo and its outskirts, whereeréh are large Tamil communities, are at
heightened risk of security checks, arbitrary peatand house to house searches, harassment,
restrictions on freedom of movement, and other fafabuse since the imposition of new security
regulations in April and December 2006.

24. Under emergency regulations, the police arposvered to register all persons within the
jurisdiction of each police station. These regolasi, which were enacted during the height of the
conflict in the 1990s, remain in place and requailleresidents to register with their local police
station. Such registration, which is taking plaseColombo, enables the police to have accurate
information on the ethnicity and location of alhabitants of Colombo.

25. Tamils in Colombo are especially vulnerablalbaluctions, disappearances and killings. Such
actions are allegedly conducted by the paramilitathjite vans’ suspected to be associated with the
security forces, as well as by the Karuna factiod the LTTE. According to press reports, some 25
Tamils were abducted in Colombo and its suburbadren 20 August and 2 September 2006, with



only two of these people confirmed released. Theredibouts and fate of the rest remain unknown.
Young Tamil professionals including several womensinessmen, as well as Tamil political
figures and activists with a pro-Tamil stance carspecifically targeted (footnotes omitted).”

66. The paper also noted that Muslims from the e@se also particularly vulnerable to human
rights abuses from the parties to the conflict #mat Sinhalese from the north and east were
vulnerable to the generalised violence there. Rerlatter, there was protection from generalised
violence in government-controlled areas but nogmiidn from the LTTE, if they were targeted by
it.

67. UNHCR recommended that all asylum claims ofmils& from the north or east should be
favourably considered. Where individual acts ofasament did not in and of themselves constitute
persecution, taken together they could cumulatiaehount to a serious violation of human rights
and therefore be persecutory. Where an individigahdt fulfil the refugee criteria under the United
Nations Convention Relating to the Status of Refisgef 1951, a complementary form of
protection was to be granted. Tamils from Colomleyesmo be recognised as refugees if subjected
to targeted violations of human rights by the LTTie authorities or paramilitary groups. Again,
where individual acts of harassment did not in ahdhemselves constitute persecution, taken
together they could cumulatively amount to a serigiolation of human rights and therefore be
persecutory. A similar recommendation was madeMaslims. For Sinhalese, those who were
targets of persecution from the LTTE or other ntatesagents should be accorded recognition as
refugees.

68. For those asylum seekers from Sri Lanka wietems had previously been examined and had
been found not to be in need of international mtide, the Position Paper recommended a review
of their claims in light of the new circumstancebad described.

2. The United Nations High Commissioner for Hunkaghts

69. After her visit to Sri Lanka in October 200he United Nations High Commissioner for
Human Rights, Louise Arbour, issued a press stateore13 October 2007 in which she noted:

“Sri Lanka has many of the elements needed foramgtnational protection system. It has ratified

most of the international human rights treatieshds justiciable human rights guarantees in the
Constitution. It has longstanding democratic amghléraditions. It has had a national human rights
commission for more than a decade. Sri Lanka hasctwe media and benefits from a committed

civil society.

However, in the context of the armed conflict arfdtloe emergency measures taken against
terrorism, the weakness of the rule of law and g@lexnce of impunity is alarming. There is a large
number of reported killings, abductions and disapaeces which remain unresolved. This is
particularly worrying in a country that has had and, traumatic experience of unresolved
disappearances and no shortage of recommendatmmspast Commissions of Inquiry on how to
safeguard against such violations. While the Gawemt pointed to several initiatives it has taken
to address these issues, there has yet to be gonaadeand credible public accounting for the vast
majority of these incidents. In the absence of magorous investigations, prosecutions and
convictions, it is hard to see how this will coroean end.



Throughout my discussions, government represeetatiave insisted that national mechanisms are
adequate for the protection of human rights, bgtire capacity building and further support from
the international community. In contrast, peoplarfracross a broad political spectrum and from
various communities have expressed to me a ladowfidence and trust in the ability of existing
relevant institutions to adequately safeguard agdire most serious human rights abuses.

In my view the current human rights protection gafri Lanka is not solely a question of capacity.
While training and international expertise are m&kth specific areas, and | understand would be
welcomed by the Government, | am convinced thatafrtee major human rights shortcomings in
Sri Lanka is rooted in the absence of reliable awthoritative information on the credible
allegations of human rights abuses.”

3. The United Nations Special Rapporteur on Tertur

70. After his visit to Sri Lanka on 1-8 October0Z0 the United Nations Special Rapporteur on
Torture issued a press release (dated 29 Octob&) 20which he concluded:

“Though the Government has disagreed, in my opith@nhigh number of indictments for torture
filed by the Attorney General's Office, the numlaérsuccessful fundamental rights cases decided
by the Supreme Court of Sri Lanka, as well as tigh mumber of complaints that the National
Human Rights Commission continues to receive omlarost daily basis indicates that torture is
widely practiced in Sri Lanka. Moreover, | obsetlat this practice is prone to become routine in
the context of counter-terrorism operations, intipalar by the TID [Terrorism Investigation
Department].

Over the course of my visits to police stations @ndons, | received numerous consistent and
credible allegations from detainees who reporteat they were ill-treated by the police during
inquiries in order to extract confessions, or tdagb information in relation to other criminal
offences. Similar allegations were received withpect to the army. Methods reported included
beating with various weapons, beating on the soleshe feet (falaga), blows to the ears
(‘telephono’), positional abuse when handcuffed bmund, suspension in various positions,
including strappado, ‘butchery’, ‘reversed butchelgnd ‘parrot’s perch’ (or dharma chakara),
burning with metal objects and cigarettes, asphipaawith plastic bags with chilli pepper or
gasoline, and various forms of genital torture.sTéiray of torture finds its fullest manifestatiain
the TID detention facility in Boossa.

Intimidation of victims by police officers to refrafrom making complaints against them was
commonly reported, as were allegations of thre&t&imoher violence, or threatening to fabricate
criminal cases of possession of narcotics or dangeweapons. Detainees regularly reported that
habeas corpus hearings before a magistrate eittielved no real opportunity to complain about
police torture given that they were often escottedourts by the very same perpetrators, or theat th
magistrate did not inquire into whether the suspeets mistreated in custody. Medical
examinations were frequently alleged to take piadbe presence of the perpetrators, or directed to
junior doctors with little experience in documendatof injuries.”

C. United States of America Department of Statpdre

71. Inits 2007 Country Report on Human Rightscieas — Sri Lanka, dated 11 March 2008, the
State Department observed:



“The government’s respect for human rights contihicedecline due in part to the escalation of the
armed conflict. While ethnic Tamils composed apprately 16 percent of the overall population,
the overwhelming majority of victims of human rightviolations, such as Kkillings and
disappearances, were young male Tamils. Credilplert® cited unlawful killings by government
agents, assassinations by unknown perpetratorgjcally motivated killings and child soldier
recruitment by paramilitary forces associated ik government, disappearances, arbitrary arrests
and detention, poor prison conditions, denial af pablic trial, government corruption and lack of
transparency, infringement of religious freedomfriigement of freedom of movement, and
discrimination against minorities. There were nuooer reports that the army, police, and pro-
government paramilitary groups participated in atrattacks against civilians and practiced torture,
kidnapping, hostage-taking, and extortion with imipyt The situation deteriorated particularly in
the government-controlled Jaffna peninsula. By ‘geand extrajudicial killings occurred in Jaffna
nearly on a daily basis and allegedly perpetratgdmilitary intelligence units or associated
paramilitaries. There were few arrests and no puasmEns as a result of these abuses, although a
number of older cases continued to make slow pssgtierough the judicial system. Government
security forces used the broad 2005 emergencyatguns to detain civilians arbitrarily, including
journalists and members of civil society.

The LTTE, which maintained control of large secti@f the north, continued to attack civilians and
engage in torture and arbitrary arrest and detentienied fair, public trials; arbitrarily interfeat
with privacy; denied freedoms of speech, press, assembly and association; and forced
recruitment, including of children. The LTTE wasalactive in areas it did not control and during
the year carried out at least one politically mated killing in Trincomalee, a politically motivate
suicide attack in Colombo, a suicide attack agamgfovernment army base near Batticaloa, a
bombing of civilian shoppers in a suburb of Colomémad bombings of civilian buses in the south.”

72. In the section of the report entitled “Arr@std Detention”, the State Department noted, inter
alia:

“Between November 30 and December 3, in responsevdoLTTE bomb attacks in and around
Colombo, the police conducted random cordon andckeaperations and arrested nearly 2,500
Tamils in the capital and an estimated 3,500 cquntie. The detained, mostly male Tamil
civilians were reportedly arrested based solelythair Tamil surnames. The vast majority of the
detainees were soon released. The Supreme Coeredrthe government to release the detainees
on bail if they were no longer required for quesiing. By year’s end only 12 of the 372 arrestees
held in the Boossa detention camp were still irtauls”

73. The report also documented the arrest of feigirt Tamils in a lodge in a Colombo suburb on
6 October 2007 after the Supreme Court had intexveén prevent the police carrying out such
forcible removals in June (see paragraph 79 below).

D. The Immigration and Refugee Board of Canada

74. On 22 December 2006, the Immigration and Refugoard of Canada published the following
“response to information request” on the treatnwérftiled asylum seekers returning to Sri Lanka,
which provides:

“In 19 December 2006 correspondence to the Res&arehtorate, an official at the Canadian High
Commission in Colombo provided corroborating infatran [in reference to the letter from the
British High Commission in Colombo dated 26 Septem®005: see paragraphs 60-63 above] on
the return of failed asylum seekers to Sri Lankatjrgg that



[rleturnees, if identified to the airlines as suoshimmigration authorities who are removing them to
Sri Lanka, have an established process awaitingy theon arrival. First, the Chief Immigration
Officer (arrivals) documents the arrival of the g, takes a statement, and determines whether the
returnee should be granted entry as a Sri Lankanah Next an officer of the State Intelligence
Service (SIS) documents the arrival and takes teraent. Finally, an officer of the Criminal
Investigation Department (CID) of the Sri Lanka iP®l documents the arrival, checks for
outstanding warrants and takes a statement. I¢ isean outstanding warrant for arrest, the retirne
may be arrested. Otherwise, the returnee is frge.to

Persons with previous problems with the authorities

An October 2006 report published by Hotham Missosylum Seeker Project (ASP), an
Australian non-governmental organization (NGO) thabrks with asylum seekers in the
community’ (Hotham Mission n.d.), similarly notdsat persons returning to Sri Lanka who have
had previous problems with the government of Snkdaamay be detained by the police upon their
arrival (47). According to the report, persons wiawve been detained or questioned in the past are
more likely to be arrested and, because of thes sthtemergency and ongoing conflict in the
country, ‘may face further human rights violatiossich as torture’ (Hotham Mission Oct. 2006,
47). The report also notes that Sri Lanka’s Natidngelligence Bureau keeps records on people
dating back more than ten years and, since 20G4bé&en using a national computerized database
(ibid.).

Persons travelling without valid identity documents

Persons who leave Sri Lanka using false documentgho enter the country under irregular or
suspicious circumstances are reportedly more likelye singled out and questioned under the
country’s current state of emergency (ibid.; ses dDaily News 15 Sept. 2006). The state of
emergency reportedly permits the Sri Lankan autiesrito make arrests without warrant and to
detain persons for up to 12 months without tria5(8 Mar. 2006). Under Section 45 of the
country’s Immigrants and Emigrants Act, amended988, persons found guilty of travelling with
forged documents may be subject to a fine of betwe®000 and 200,000 Sri Lankan Rupees
(LKR) [approximately CAD 533 (XE.com 12 Dec. 2006a)CAD 2,133 (ibid. 12 Dec. 2006b)] and

a jail term ranging from one to five years (Sri kar1998).

Tamil asylum seekers with scars

Cited in an October 2006 UK Home Office report, dahuary 2005 position paper by the Office of
the United Nations High Commissioner for RefugeB®NKICR) indicates that Tamil asylum
seekers with scars may be more likely to be questicand experience ‘ill-treatment’ by the Sri
Lankan security forces upon their return to Srika(B1 Oct. 2006, 126). The paper states that

[the] UNHCR maintains its position ... that ‘Tanakylum seekers with scars, should they be
returned to Sri Lanka, may be more prone to adveesdification by the security forces and taken

for rigorous questioning and potential ill-treatrtien Please note that the UNHCR’s comments are
strictly limited to the risk of adverse identifiga, rigorous questioning, and potential ill-treatmh

of returned persons with scars upon their arritatha airport, not the potential risk of arrest

subsequent to the initial interrogation at the @irp(UK 31 Oct. 2006, 126)

A 24 August 2006 letter from the British High Conssion in Colombo, cited in the October 2006
UK report suggests, however, that physical exananatof returnees conducted by the authorities
are less common or have ceased altogether. Tlee $¢dttes that



[tlhere is strong anecdotal evidence that scatmeggybeen used in the past to identify suspects. In

conversations with the police and in the media, dbthorities have openly referred to physical
examinations being used to identify whether suspbaive undergone military style training. ...

[R]ecent claims from contacts in government mimestr[indicate] that this practice has either
ceased or is used less frequently. At the verytleasppears to only take place when there is
another reason to suspect the individual rather faa part of] a routine measure for immigration
returnees. (UK 31 Oct. 2006, 127)

Further information from 2005 and 2006 on whethamils asylum seekers with scars would be
targeted by Sri Lankan security forces upon theiumn could not be found among the sources
consulted by the Research Directorate.

Persons with an affiliation to the LTTE or othelipcal groups

The October 2006 Hotham Mission report cites infaiion obtained during consultations with the
Sri Lanka Monitoring Mission (SLMM), a body of imteational observers that monitors the
ceasefire agreement between the Sri Lankan govertramel the Liberation Tigers of Tamil Eelam
(LTTE) (SLMM n.d.), concerning the return of failesdylum seekers (47). The SLMM indicates
that if a person returning to Sri Lanka has anyiptes affiliation with the LTTE, they may be
targeted by the police (ibid.). The organizatiospahotes that if a person has previous affiliatians
certain individuals or political groups, they mag targeted by the LTTE (ibid.). The SLMM
provides the example of persons who have been nrenolbéhe People’s Liberation Organisation
of Tamil Eelam (PLOTE), an inactive Tamil militamtganization (SATP n.d.), who were still being
targeted by the LTTE in Sri Lanka at the time th&ttdm Mission report was published (Hotham
Mission Oct. 2006, 47).

Persons returning from abroad

Persons returning from abroad may also be sulgeektortion (Sri Lanka 27 Nov. 2006; Hotham
Mission Oct. 2006, 49). According to the Hotham &8fo& report, in some instances, returnees have
been pressured into paying immigration officialsb® able to pass through the airport without
incident (ibid.). The report also indicates thatross Sri Lanka, wealthy businessmen are being
kidnapped for ransom and that ‘people returningnfroverseas may be a target, as it will be
assumed that they have money’ (ibid.).

A 27 November 2006 article by the Media CentreNational Security, a division of Sri Lanka’s
Ministry of Defence, Public Security, Law and Ordprovides a listing of ‘extortion rates of the
LTTE.” According to the article, the LTTE charge®(BLKR [approximately CAD 5.30] per
journey to persons returning from abroad (Sri LagkaNov. 2006).

Returnees from Canada

In 19 December 2006 correspondence, an officigh@tCanadian High Commission in Sri Lanka
indicated that

‘[slince 2004 ... no returnees from Canada haven b@@ested or experienced negative
repercussions at the airport or after exiting tivpoat grounds in Sri Lanka. Sri Lankan
authorities who have dealt with the returnees haareied out their duties in a professional
manner in compliance with international norms.”

E. Non-governmental Organisations’ reports



1. The Independent International Group of Emiriggrsons

75. In November 2006, the President of Sri Lankpoamted a Commission of Inquiry to
investigate and inquire into sixteen incidents deged serious violations of human rights,
including abductions, disappearances and extraipldillings. The President subsequently invited
eleven eminent persons to form the Independentnational Group of Eminent Persons (“the
IGEP”) to observe the Commission’s work and to ooent on the transparency of its
investigations and inquiries and their conformitjthwinternational norms and standards. By a
public statement released on 6 March 2008, the P@GBnounced its decision to terminate its
operation in Sri Lanka, concluding that the progegsi had fallen far short of the transparency and
compliance with basic international norms and shagsl pertaining to investigations and inquiries.

2. Amnesty International

76. In its 2007 Annual Report (“The State of thel's Human Rights”), Amnesty International
noted that in 2006 the human rights situation inL&nka had deteriorated dramatically. Unlawful
killings, recruitment of child soldiers, abductioenforced disappearances and other human rights
violations and war crimes had increased. Civilitwiasl been attacked by both sides as fighting
escalated between the Sri Lankan Government andTithE. Hundreds of civilians had been killed
and injured and more than 215,000 people displagdgtie end of 2006. Homes, schools and places
of worship had been destroyed. Although both sidamtained they were adhering to the ceasefire
agreement, by mid-2006 it had in effect been abaedoA pattern of enforced disappearances in
the north and east re-emerged. There were repért®rimre in police custody; perpetrators
continued to benefit from impunity.

77. In its 2008 Annual Report of the same titleafesty International further noted that “2007 was
characterized by impunity for violations of intetioaal human rights and humanitarian law”. It
stated that “soaring human rights abuses” inclungtdreds of enforced disappearances, unlawful
killings of humanitarian workers, arbitrary arresisd torture. The report also stated that the Sri
Lankan police had conducted mass arrests of mare 1t000 Tamils, allegedly in response to the
suicide bombings carried out in Colombo on 28 Noverm2007. The arrests said to have been
made on arbitrary and discriminatory grounds usiwgeping powers granted by the Emergency
Regulations. The report also quoted unnamed repsristating that “Tamils were bundled in bus
loads and taken for interrogation”. The reporttiertalleged that more than four hundred of those
arrested, including fifty women, were taken to tBeosa Camp near Galle and held in poor
conditions of detention.

3. Human Rights Watch
a. Return to War: Human Rights Under Siege

78. In the above report of August 2007, Human RigNatch characterised Sri Lanka as being in
the midst of a human rights crisis and found respmwiity lay with both the Government and the
LTTE. The report catalogued instances of humansigbuses during the armed conflict, including
abductions, disappearances and arbitrary arrestsietientions. It also found there to have been a
crackdown on dissent, a culture of impunity for famrights violations and an abuse of the
Emergency Regulations introduced by the Governres® paragraph 55 above). It found that ethic
Tamils had suffered the brunt of abuses but memietBe Muslim and Sinhalese ethnic groups
had also been the victims of Government human gighdlations. The report also noted that the
Government had detained an undetermined numbezagdle (reaching into the hundreds) under the
Emergency Regulations, with young Tamil males beiregprimary targets. The report also noted



that on the Government's own figures, Tamils caattd the overwhelming majority of those
detained. Large-scale arrests were said to becpktiy common after attacks attributed to the
LTTE.

79. The report also recorded attempts in early 007 by the Sri Lankan police to evict Tamils
staying at lodges in and around Colombo and tespart them to LTTE controlled areas. On 8 June
2007, the Supreme Court issued an order prevemtiagoolice and others from continuing the
expulsions or restricting the free movement of Tamm and out of Colombo.

b. Recurring Nightmare: State Responsibility fasdppearances and Abductions in Sri Lanka

80. In a further report published in March 200&nt&n Rights Watch documented ninety-nine
instances of disappearances, which it alleged werethe most part, attributable to Government
security forces. The report stated that the vagomtyof the victims were ethnic Tamils, although
Muslims and Sinhalese had also been targeted,imdiliidual being targeted primarily because of
their alleged membership in or affiliation to th& TE. Young Tamil men were among the most
frequent targets, though civil society activistsrevalso among those who had disappeared. The
report characterised the Government’s investigadioth response to the disappearances as “grossly
inadequate”.

4. The International Crisis Group

81. In a report of 20 February 2008, entitled “Bainka’s Return to War: Limiting the Damage,
Asia Report No. 146", the International Crisis Guazommented on the rising ethnic tensions in Sri
Lanka since the collapse of the ceasefire andriticpéar observed:

“With the collapse of the ceasefire, the LTTE’suret to terror attacks and the government’s
counter-terrorism measures, fear and inter-etheigsibn have grown significantly. Tamils
increasingly see themselves, not the Tigers, agdlhernment’s target. The decision in June 2007
to evict some 375 Tamils from hotels and boardiogses in Colombo and bus them ‘home’ to the
north and east and to the central hill country wasajor blow to confidence. This was followed by
mass round-ups of more than 2,500 in Colombo ity dd&cember after a series of bomb attacks
blamed on the Tigers. [the accompanying footnoterseto a Government press release of
5 December 2007] The arrests were disorganised iadidcriminate, affecting many long-
established residents of the capital with propentiication. More than 400 were sent to detention
centres in the south. Most were released withireakybut the experience was a shock. Many felt
such ‘security measures’ were meant to send a peskat all Tamils pose a security threat and are
unwelcome in Colombo or Sinhalese areas. Tamilsnftbe north and east are particularly
vulnerable (footnotes omitted).”

82. The report also observed that violations @il @nd political rights were widespread, with the
majority and worst in the north and east of thentgu There were daily occurrences of political
killings and disappearances. Both sides were resplenbut additionally on the government side
there appeared to be no prosecutions for humatsngblations and an unwillingness on the part of
the police to investigate Killings, disappearanaesl abductions. Other government institutions
were “equally ineffective”.

5. Medical Foundation for the Care of Victims afriure

83. The Medical Foundation for the Care of VictiofsTorture is a United Kingdom registered
charity which provides medical and other rehakiiiea support for victims of torture. In a 2007



report, submitted by the Government as part ofr thieservations in the present case, and entitled
“Torture once again rampant in the Sri Lanka caotiflithe Foundation summarised the work it had
done with Sri Lankan clients. The report stated tha overwhelming majority of Sri Lankans seen
by the Foundation were Tamil and the majority @&nthwere young males. The report stated that its
findings “challenged the UK Government’s readinesgeturn unsuccessful asylum applications to
Sri Lanka where they might face further abuse”.

F. Other relevant sources
1. The British Broadcasting Corporation

84. On 19 August 2007, the British BroadcastingpBeation’s Sinhala website quoted Amnesty

International as stating that three Tamil men hadnbheld incommunicado in Colombo after

having been returned there from Thailand. A SriKaan police spokesman was also quoted as
stating that the men had been detained on immagratinarges but refuted the allegation that they
were being held incommunicado. Amnesty Internalioslao stated that the applications for

political asylum in Thailand by the three men wesised by UNHCR. The story was recorded in

the March 2008 COI Report at paragraph 8.16 amuhedgraph 8.15 of the previous, November
2007 version of the same report.

2. The Sri Lankan Government

85. From a press release available on the offiegddsite of the Government of Sri Lanka, the Chief
Government Whip, Jeyaraj Fernandopulle, gave tHewmg information at a press briefing on

4 December 2007. The Government had released p&52ns out of a total of 2,554 persons taken
into custody during search operations conductegtieious weekend. 1,959 had been released on
the day of arrest and another 393 were releaskmhioly identification. The remaining 202 persons
had been remanded or kept under detention orders.

THE LAW
|. THE GOVERNMENT’'S PRELIMINARY OBJECTION AND ADMSSIBILITY
A. The parties’ observations

86. The Government submitted that the applicasbould be rejected for non-exhaustion of
domestic remedies, as the applicant had failedamtain his judicial review application, listed for
17 May 2007, especially since any refusal at thrat bearing carried the right of appeal to the
Court of Appeal. The applicant had similarly faileml appeal against the original decision of the
Adjudicator. They further referred to the fact tila¢ applicant had given apparently contradictory
explanations for his decision to withdraw his apgion for judicial review. Doubt had to be cast
on the accuracy of the applicant’'s explanation (s&eagraph 87 below) that his solicitors were
informed by counsel that this was a “pre-LP” casee LP was not promulgated until 6 August
2007 and thus counsel could not have known bef@eapplicant’s judicial review hearing on 17
May 2007 what the outcome of LP would be. There wadirect evidence that the applicant’s
counsel had advised him that there was no progjpaticcess.

87. In response, the applicant submitted the rlefitem his previous representatives to his
representatives before this Court and summarisedragraph 19 above. He further relied on H. v.
the United Kingdom, no. 10000/82, Commission decisof 4 July 1983, Decisions and Reports
(DR) 33, p. 247 and argued that where counsel baded a remedy had no prospect of success, it



was not to be considered an effective remedy fempilrposes of Article 35 § 1 of the Convention.
Any possible appeal from the Adjudicator’s deteration had been overtaken by the lodging of a
fresh asylum claim on 29 March 2006. The domesitba@ities had every opportunity to provide

redress and had ample opportunity to consider #résrof his case.

B. The Court’'s assessment

88. The Court recalls that the rule of exhaustibrdomestic remedies in Article 35 § 1 of the
Convention requires applicants first to use theedies provided by the national legal system, thus
dispensing States from answering before the Euro@eart for their acts before they have had an
opportunity to put matters right through their ovegal system. The burden of proof is on the
Government claiming non-exhaustion to satisfy tlei€that an effective remedy was available in
theory and in practice at the relevant time, namtigt the remedy was accessible, capable of
providing redress in respect of the applicant's plaimts and offered reasonable prospects of
success (see T. v. the United Kingdom [GC], no.22494, 16 December 1999, § 55). Article 35
must also be applied to reflect the practical tiesliof the applicant’s position in order to ensiine
effective protection of the rights and freedomsrgoteed by the Convention (Hilal v. the United
Kingdom (dec.), no. 45276/99, 8 February 2000).

89. The Court has consistently held that mere thoab to the prospects of success of national
remedies do not absolve an applicant from the atiig to exhaust those remedies (see, inter alia,
Pellegrini v. Italy (dec.), no. 77363/01, 26 May03) MPP Golub v. Ukraine (dec.), no. 6778/05,
18 October 2005; and Milosevic v. the Netherlandsc(), no. 77631/01, 19 March 2002).
However, it has also on occasion found that wharapplicant is advised by counsel that an appeal
offers no prospects of success, that appeal doé¢scowstitute an effective remedy (see
Selvanayagam v. the United Kingdom (dec.), no. 81@8 12 December 2002; see also H. v. the
United Kingdom, cited above; and McFeeley and atherthe United Kingdom, no. 8317/78,
Commission decision of 15 May 1980, Decisions argpdits (DR) 20, p. 44). Equally, an
applicant cannot be regarded as having failed haast domestic remedies if he or she can show,
by providing relevant domestic case-law or any othetable evidence, that an available remedy
which he or she has not used was bound to failyfKland Others v. the Netherlands [GC],
nos. 39343/98, 39651/98, 43147/98 and 46664/9956 ECHR 2003-VI; Salah Sheekh v. the
Netherlands, no. 1948/04, 88 121 et seq., ECHR-20Q&xtracts)).

90. In determining whether the applicant in thespnt case has exhausted domestic remedies for
the purposes of Article 35 § 1 of the Conventitre Court first observes that where the applicant
seeks to prevent his removal from a ContractingeSta remedy will only be effective if it has
suspensive effect (Jabari v. Turkey (dec.), no.350@B, 28 October, 1999). Conversely, where a
remedy does have suspensive effect, the applicéimavmally be required to exhaust that remedy
(Bahaddar v. the Netherlands, judgment of 19 Felrii898, Reports of Judgments and Decisions
1998-1, 88 47 and 48). Judicial review, where @évsilable and where the lodging of an application
for judicial review will operate as a bar to rembvaust be regarded as an effective remedy which
in principle applicants will be required to exhabsfore lodging an application with the Court or
indeed requesting interim measures under Rule 38eoRules of Court to delay a removal. This is
particularly so when a claim for judicial review defined in the domestic law of the respondent
State, inter alia, as a claim to review the lawégin of a decision (see paragraph 28 above) and
section 6(1) of the Human Rights Act provides titds unlawful for a public authority, which
would include the Secretary of State, to act inay which is incompatible with a Convention right
(see paragraph 27 above).



91. In the present case, while the Court notesGtreernment’s concern as to the veracity of the
account furnished by the applicant in respect ainesel’s advice, it nonetheless considers that for
the following reasons it is unnecessary to ruletlws aspect of the Government’s preliminary
objection. It is clear that the basis for the aggoiit’'s fresh asylum claim and successive applioatio
for permission to apply for judicial review was theterioration in the security situation in Sri
Lanka. By the time the applicant’'s case was listechn oral hearing, three of the four High Court
judges who had considered the applicant’s claimfbaded the view that the situation in Sri Lanka
had deteriorated but that in itself was not sugfitito alter either the Adjudicator or the Secretdr
State’s decisions (see paragraphs 12, 13, 16 arabdwve). As the Court has observed, Article 35
must be applied to reflect the practical realibéshe applicant’s position. Notwithstanding itewi
expressed above, that an application for judi@salew is in principle an effective remedy in such
cases, the Court also considers that applicantsotarasonably be expected continually to make
applications for permission to apply for judiciaview where previous such applications have
failed. In the circumstances of the applicant’secate Court finds that, having regard to the
practical realities of his position, he could netasonably be expected to have renewed his
application for permission to apply for judiciaivrew at the oral hearing since by that stage ilctou
not be said that the application had any reasomabkgpects of success.

92. The Court therefore rejects the Government&iminary objection on non-exhaustion. It
further notes that the application is not inadnbiesion any other grounds. It must therefore be
declared admissible.

Il. ALLEGED VIOLATION OF ARTICLES 2 AND 3 OF THE ONVENTION

93. The applicant complained that it would exploise to a real risk of being subjected to treatment
in breach of Article 3 of the Convention and/orialation of Article 2 if he were to be returned to
Sri Lanka. Articles 2 and 3 provide, so far asvetd, as follows:

“Article 2

1. Everyone’s right to life shall be protected laww. No one shall be deprived of his life

intentionally save in the execution of a senterfca court following his conviction of a crime for
which this penalty is provided by law.

Article 3
No one shall be subjected to torture or to inhumratiegrading treatment or punishment.”

94. The Government contested that argument awdaatgied that the applicant’'s complaint under
Article 2 was indissociable from his complaint unéeticle 3.

95. The Court agrees with the Government that more appropriate to deal with the complaint
under Article 2 in the context of its examinationtioe related complaint under Article 3 and will

proceed on this basis (Said v. the Netherlands2845/02, § 37, ECHR 2005-VI; D. v. the United

Kingdom, judgment of 2 May 1997, Reports 19978I159).

A. The parties’ submissions

1. The applicant



96. The applicant relied on the AIT determinationLP, the UNHCR Position Paper and the
reports by Amnesty International and Human Righ&tdl (see paragraphs 30-46, 65-68, 76 and
78-79 above), as evidence of a general declin@anhtiman rights situation in Sri Lanka. This
demonstrated that the Court would need to reassesindings in Venkadajalasarma v. the
Netherlands, no. 58510/00 and Thampibillai v. thethdrlands, no. 61350/00, judgments of 17
February 2004, where it had found that, at the tithe considerable improvement in the security
situation in Sri Lanka meant the return of two Tianmwho had provided low-level support to the
LTTE would not give rise to a violation of Artic In particular, the UNHCR Position Paper, in
contrast to the Home Office Operational GuidancdeNaf 9 March 2007, suggested a much
broader risk to Tamils than simply a risk to higtofge Tamils. It was also not possible for the
Government to rely on the AIT’s determination in B the sufficiency of protection from the
LTTE in Colombo since the risk to the applicanbateame from the Sri Lankan authorities.

97. The applicant relied on the AIT’s determinatio LP and identified nine of the twelve risk
factors set out in that determination which appbedim and which, he argued, increased the risk
of harm to him at the hands of the Sri Lankan attiles. First, he was a young male Tamil from
the north-east of the country and thus clearly dtigher risk of both persecution from the Sri
Lankan authorities and forced recruitment by th&'ETthan many ethnic Tamils. The LTTE had
already tried twice to recruit him. Second, he hgarevious record as a suspected LTTE member
and had been arrested and ill-treated on six cmeadiecause of this suspicion. The fact that he had
been photographed and his fingerprints taken mibané was a record of his detention. Third, and
on the same grounds, the risk factor of a prevaiminal record or arrest warrant also applied to
him. Fourth, after each detention the applicant weesased without charge but during his last
detention his father secured his release by sigaiagspicious document indicating that his release
was abnormal and akin to those who were at greatebecause they had jumped bail or escaped
from custody. Fifth, while he was not aware of toaitent of the document his father had signed,
when considered with the taking of his photograpt ngerprints, this placed him in the same
category as someone who had signed a confessisimiar document. Against the background of
the current situation in Sri Lanka, it was reasdmdb assume that the document, whatever its
content, could be used against him on his retuxth Sthe scars he bore from his ill-treatment were
clearly relevant, though he observed that the LRerdenation indicated that this was not
determinative. Seventh, in respect of his retuamfiLondon, he did not claim to have been fund-
raising for the LTTE or that the Sri Lankan Highrdmission was aware of his involvement with
the LTTE so his return from London would not befisignt. However, since suspicion fell on those
previously known to the authorities and returnearfr_ondon, this factor contributed cumulatively
to the risk he would face if returned. The samesmerations applied to the eighth factor he
identified, having made an asylum claim abroad. fiimh and final factor, having relatives in the
LTTE, was of particular significance to the appfitayiven his brother's associations with the
LTTE and the LTTE'’s suspicion that his father hafbimed on them to the army.

98. Relying further on the UNHCR Position Papke &pplicant considered that in respect of the
risk to him from the LTTE, there was no internagffit alternative available to him since he was
also at risk from the Sri Lankan authorities in &mment-controlled areas. In Salah Sheekh, cited
above (8 148), the Court had accepted the genatehsents made by the UNHCR on the situation
in the “relatively unsafe” areas of Somalia in 3 s members of the Ashraf minority were
concerned and the absence of any internal fligietrative. He argued that in Sultani v. France,
no. 45223/05, ECHR 2007-... (extracts) the Coudt &gain accepted that it may only be necessary
for an applicant to prove that he belongs to a miyayroup that is particularly at risk. As
demonstrated by the UNHCR Position Paper, the pteggplicant belonged to an ethnic group for
whom no safe area existed. Even if the Court didacoept such a generalised approach, in light of



the applicant’s particular circumstances, the risid to him was sufficient to make internal flight
unavailable.

99. It was also not open to the Government to mfhy their own country information in
contradiction to the recommendations of the UNHCBsiffon paper since it would allow
Contracting States to avoid their Convention obiayes by invoking their own information instead
of objective information collected by independeaties.

100. Finally, the applicant relied on Council Ritige 2004/83/EC and submitted that under Article
53 of the Convention the level of protection offetey the Convention had to be equal or higher to
that in the Directive.

2. The Government

101. While the Government did not accept thatelvesis a real risk to the applicant in any area of
Sri Lanka, the latest objective country informatroade it clear that an individual in the applicant’
position would not be at risk in Colombo, whereytlsught to return him. They relied on the
Court’s rulings in Venkadajalasarma and Thampibilt#ted above. The Court’s findings in those
cases were reflected in the AIT’s country guidadetermination in PS (see paragraph 47 above).
In the light of the domestic authorities’ decisiansthe present applicant’'s case, a fortiori, there
would be no violation if he were to be returned.

102. It was necessary to consider whether thetsiu in Sri Lanka had changed sufficiently to
mean that removal there would be a violation oficdt 3, but the Government relied on the
findings of the domestic authorities that, in tlhkewnstances of the applicant’s case, the situation
had not changed sufficiently to warrant such a kmion. The Government relied on the Home
Office Operational Guidance Notes of 9 March 200 & November 2007 and the AIT’s
determination in LP (see paragraphs 58-59 and 3@bt&e). The UNHCR Position Paper of
December 2006 had been carefully considered bBthernment when it prepared the Operational
Guidance Notes. Such UNHCR Position Papers hack tondlerstood in their true context and in
this connection the Government relied on the Imatign Appeal Tribunal’'s determination in NM
and Others (see paragraphs 48 et seq. above) anthtling there that such papers were to be
treated with care since language used by the UNH@R not framed by reference to the
Convention and the high threshold of Article 3 aslerstood in this Court's case-law. This was
accepted by the AIT in LP and indeed the particplasition paper of December 2006 had been
duly considered by it. According to the BBC'’s refpof 19 August 2007, the UNHCR in Thailand
had itself refused the asylum claims of three Taufsée paragraph 84 above).

103. In respect of the nine risk factors reliedbynthe applicant, the Government adopted the
approach to assessing these risk factors whictbbad set out in LP and argued that the applicant
had provided no evidence either to the domestibauiites or this Court to substantiate the
assertion that these risk factors were engagetipartticular case and even less so that they would
lead to a real risk of treatment contrary to Adi@. The risk to him as a young male Tamil was
only relative to the risk to other Tamils. Theresvam express finding by the Adjudicator that there
was no record of his even having been involved ththLTTE and there was no evidence that he
had a criminal record. The applicant had not jumip&itior escaped from custody. The Government
thus relied on the fact that in LP the AIT had m#deear that while someone who had escaped
from custody or jumped bail would be at a highek rof being identified at Colombo airport, it
would be very different if a person had merely bedarmally detained and released after payment
of a bribe. There was no evidence that the docusigned by the applicant’s father amounted to a
confession and no evidence that it would ever el @gainst him in Sri Lanka. In respect of the



applicant’s scars, the Government again reliecherfdct that in LP the AIT had found that scarring
was significant only when there were other factbeg would bring someone to the attention of the
authorities. Without further evidence from the aggoht, the same reasoning applied to the fact that
he would be returning from London and had madesstuen claim abroad. Finally, according to
the applicant, his brother had assisted the LTTIg¢ thmough non-combatant work before he fled to
Saudi Arabia.

104. The domestic authorities had taken adequatauat of the most recent security situation in
Sri Lanka. In particular the Secretary of Stat&#elr to the applicant of 10 January 2007 (see
paragraph 15 above) was fully reasoned and comsldalt available objective evidence and its
approach was subsequently confirmed in the LP ddsee of the available objective country
information undermined the conclusions of the AKWTLIP and the need for a detailed and careful
risk assessment in relation to the personal cirtamees of each applicant. While the general
human rights situation in Sri Lanka had deteriatatbere was no generalised risk applicable to
Tamils being returned there. This approach had beanfirmed by the High Court when
considering the applications of five Tamils in lighf the exchange of letters between the Section
Registrar and the Agent of the Government (seegpapa 21 above).

105. As to the applicant’s reliance on Directid®2/83/EC (see paragraphs 51 and 100 above), the
Government observed that Article 53 of the Conwentilid not prevent Contracting Parties from
providing a higher level of protection than thabypded for by the Convention. The interpretation
of the Directive was primarily for the European @aaf Justice and ultimately could be subject to
supervision by the Court (Bosphorus Hava YollarriZm ve Ticaret AnoninSirketi v. Ireland
[GC], no. 45036/98, ECHR 2005-VI).

B. The Court’'s assessment

106. In its assessment in the present case, thdg @dl consider the general principles applicable
to expulsion cases. It will then set out its apploto the objective information which has been
placed before it. On that basis, it will assessribk to Tamils returning to Sri Lanka and the
individual circumstances of the applicant’s caseniider to determine whether there would be a
violation if he were to be returned to Sri Lanka.

107. In doing so, the Court also recalls thasdke task under Article 19 of the Convention is to
ensure the observance of the engagements underbgkeéne High Contracting Parties in the
Convention and the Protocols thereto. It is not @wurt's task to apply directly the level of
protection offered in other international instruteeand therefore considers that the applicant’s
submissions on the basis of Directive 2004/83/E€ autside the scope of its examination of the
present application.

1. General principles

108. In assessing whether there would be a vaolatf Article 3 if a Contracting State were to
expel an individual to another State, the Court eahsider the following principles, as they appear
in its settled case-law.

109. In the first instance, Contracting Statesehthe right as a matter of international law and
subject to their treaty obligations, including tBenvention to control the entry, residence and
expulsion of aliens (Uner v. the Netherlands [G&], 46410/99, § 54, ECHR 2006-....; Abdulaziz,
Cabales and Balkandali v. the United Kingdom, judgtrof 28 May 1985, Series A no. 94, p. 34, 8§
67, Boujlifa v. France, judgment of 21 October 198@ports 1997-VI, p. 2264, § 42). The right to



political asylum is also not contained in eithee thonvention or its Protocols (Salah Sheekh, cited
above, 8§ 135, with further authorities). Howeverpu@sion by a Contracting State may give rise to
an issue under Article 3, and hence engage themsgplity of that State under the Convention,
where substantial grounds have been shown forviegjehat the person concerned, if deported,
faces a real risk of being subjected to treatmentrary to Article 3. In such a case, Article 3
implies an obligation not to deport the person uesiion to that country (Saadi v. Italy [GC],
no. 37201/06, § 125, 28 February 2008).

110. The assessment whether there are substgrdiahds for believing that the applicant faces
such a real risk inevitably requires that the Cassess the conditions in the receiving country
against the standards of Article 3 of the Conventidlamatkulov and Askarov v. Turkey [GC],
nos. 46827/99 and 46951/99, § 67, ECHR 2005-I) s&standards imply that the ill-treatment the
applicant alleges he will face if returned mustiatta minimum level of severity if it is to fall
within the scope of Article 3. The assessment & ihrelative, depending on all the circumstances
of the case (Hilal v. the United Kingdom, no. 45885 8§ 60, ECHR 2001-Il). Owing to the
absolute character of the right guaranteed, Articlef the Convention may also apply where the
danger emanates from persons or groups of persbaosave not public officials. However, it must
be shown that the risk is real and that the auilesrdf the receiving State are not able to obviate
the risk by providing appropriate protection (H.L\R France, judgment of 29 April 1997, Reports
1997-111, § 40).

111. The assessment of the existence of a réaimist necessarily be a rigorous one (see Chahal
v. the United Kingdom, judgment of 15 November 19R6ports 1996-V, § 96; and Saadi v. Italy,
cited above, 8§ 128). It is in principle for the &pant to adduce evidence capable of proving that
there are substantial grounds for believing thatthe measure complained of were to be
implemented, he would be exposed to a real ridkeaig subjected to treatment contrary to Article
3 (see N. v. Finland, no. 38885/02, § 167, 26 2005). Where such evidence is adduced, it is for
the Government to dispel any doubts about it.

112. If the applicant has not yet been extraditedeported when the Court examines the case, the
relevant time will be that of the proceedings beftre Court (see Saadi v. ltaly, cited above, §
133). A full and ex nunc assessment is called $otha situation in a country of destination may
change in the course of time. Even though the héstioposition is of interest in so far as it may
shed light on the current situation and its likelolution, it is the present conditions which are
decisive and it is therefore necessary to take actmunt information that has come to light after
the final decision taken by the domestic auth@if{see Salah Sheekh, cited above, § 136).

113. The foregoing principles, and in particulae theed to examine all the facts of the case,
require that this assessment must focus on thesdeable consequences of the removal of the
applicant to the country of destination. This imtumust be considered in the light of the general
situation there as well as the applicant’'s persaaumstances (Vilvarajah and Others v. the
United Kingdom, judgment of 30 October 1991, SeAeaso. 215, § 108). In this connection, and
where it is relevant to do so, the Court will haegard to whether there is a general situation of
violence existing in the country of destination.

114. However, a general situation of violence wit normally in itself entail a violation of Arte

3 in the event of an expulsion (see H.L.R., citedve, § 41). Indeed, the Court has rarely found a
violation of Article 3 on that ground alone. Foraexple, in Muslim v. Turkey, no. 53566/99,
26 April 2005, where the Court considered the esipul of an Iraqi national of Turkmen origin to
Iraq, it found the mere possibility of ill-treatmdmecause of the unstable situation in that cousitry
the material time would not in itself amount toradch of Article 3 (paragraph 70 of the judgment).



Equally, in Sultani, cited above, § 67, the Coodk notice of the general situation of violence at
that time in Afghanistan but found that this, witihanore, was not sufficient to find a violation of
Article 3. Moreover, in the Thampibillai and Venlkgalasarma judgments relied on by the parties
in their observations in the present case, the tGmnsidered the considerable improvement in the
security situation in Sri Lanka and the “very rpadgress” in the peace process at the material time
as relevant factors in its finding that there were substantial grounds for believing that the
applicants would be exposed to a real risk ofrdatment contrary to Article 3 (Thampibillai at
paragraphs 64 and 65; Venkadajalasarma at parag€pand 67). In the earlier case of Vilvarajah
and Others, cited above, the Court recognised tssilplity of detention and ill-treatment in
respect of young Tamil males returning to Sri Lartkawever, it insisted that the applicants show
that special distinguishing features existed irirtbases that could or ought to have enabled the
United Kingdom authorities to foresee that they lddoe treated in a manner incompatible with
Article 3 (paragraphs 111-112 of the judgment)afiyn while in Ahmed v. Austria, judgment of 17
December 1996, Reports 1996-VI, the Court did findolation of Article 3 partly on account of
conditions in Somalia in the early 1990s, it alsmed that the Austrian Government had not
contested the applicant’'s submission that there mea®bservable improvement in the general
situation and had also accepted that at the mhatenia the applicant could not be returned there
without being exposed to the risk of treatment amt to Article 3 (see paragraph 5 of the
judgment).

115. From the foregoing survey of its case-lawfpitows that the Court has never excluded the
possibility that a general situation of violenceaigountry of destination will be of a sufficieetkl

of intensity as to entail that any removal to ituMbnecessarily breach Article 3 of the Convention.
Nevertheless, the Court would adopt such an approaty in the most extreme cases of general
violence, where there was a real risk of ill-treatmn simply by virtue of an individual being
exposed to such violence on return.

116. Exceptionally, however, in cases where aricpy alleges that he or she is a member of a
group systematically exposed to a practice ofrdatment, the Court has considered that the
protection of Article 3 of the Convention entersoiplay when the applicant establishes that there
are serious reasons to believe in the existenteegbractice in question and his or her membership
of the group concerned (see Saadi v. Italy, citeava, 8 132). In those circumstances, the Court
will not then insist that the applicant show théstence of further special distinguishing featufes

to do so would render illusory the protection ofiéby Article 3. This will be determined in light
of the applicant’s account and the information ba situation in the country of destination in
respect of the group in question (see Salah Shedkl, above, § 148). The Court’s findings in that
case as to the treatment of the Ashraf clan inacemparts of Somalia, and the fact that the
applicant’'s membership of the Ashraf clan was nigputed, were sufficient for the Court to
conclude that his expulsion would be in violatidrAaticle 3.

117. In determining whether it should or shouldlinsist on further special distinguishing featuyres
it follows that the Court may take account of trengral situation of violence in a country. It
considers that it is appropriate for it to do sehéit general situation makes it more likely the t
authorities (or any persons or group of personsreviibe danger emanates from them) will
systematically ill-treat the group in question (Ssah Sheekh, § 148; Saadi v. Italy, 8§ 132 and
143; and, by converse implication, Thampibillai,&B8and 65; Venkadajalasarma, 88 66 and 67, all
cited above).

2. The assessment of objective information



118. In the light of the large amount of objectimérmation placed before it by the parties, the
Court also considers it necessary to restate thproaph it takes to the assessment of such
information before considering what conclusions rbaydrawn from it the present case. This is
particularly important given that there is a digpltetween the parties as to the weight to be
attached to the UNHCR’s assessment of the geniématisn in Sri Lanka (see paragraphs 96 and
102).

119. In this connection, the Court recalls thengples recently set out in Saadi v. Italy, cited
above, 88 128-133, that in assessing conditiortheénproposed receiving country, the Court will
take as its basis all the material placed befoog,itf necessary material obtained proprio motu. |
will do so, particularly when the applicant — othad party within the meaning of the Article 36 of
the Convention — provides reasoned grounds whishd@ubt on the accuracy of the information
relied on by the respondent Government. The Cousdtrbe satisfied that the assessment made by
the authorities of the Contracting State is adezjaat sufficiently supported by domestic materials
as well as by materials originating from otherakle and objective sources such as, for instance,
other Contracting or non-Contracting States, agmnoif the United Nations and reputable non-
governmental organisations (see Salah Sheekh, eibede, § 136; Garabayev v. Russia, no.
38411/02, § 74, 7 June 2007, ECHR 2007-... (exdypcAs regards the general situation in a
particular country, the Court has often attachedartance to the information contained in recent
reports from independent international human-rigintdection organisations such as Amnesty
International, or governmental sources, includimg S State Department (see Saadi v. Italy, cited
above, § 131).

120. In assessing such material, considerationt rhasgiven to its source, in particular its
independence, reliability and objectivity. In respef reports, the authority and reputation of the
author, the seriousness of the investigations bgnsmef which they were compiled, the consistency
of their conclusions and their corroboration byestsources are all relevant considerations (see
Saadi v. ltaly, cited above, § 143).

121. The Court also recognises that consideratiast be given to the presence and reporting
capacities of the author of the material in thentpuin question. In this respect, the Court obssrv
that States (whether the respondent State in acylart case or any other Contracting or non-
Contracting State), through their diplomatic missiand their ability to gather information, will
often be able to provide material which may be lyjighalevant to the Court’'s assessment of the case
before it. It finds that same consideration mugtiapa fortiori, in respect of agencies of the @it
Nations, particularly given their direct accesshe authorities of the country of destination adl we

as their ability to carry out on-site inspectiomsl assessments in a manner which States and non-
governmental organisations may not be able to do.

122. While the Court accepts that many reports lyetheir very nature, general assessments,
greater importance must necessarily be attachecegorts which consider the human rights
situation in the country of destination and ding@tdress the grounds for the alleged real risk of
ill-treatment in the case before the Court. Ultietyt the Court’'s own assessment of the human
rights situation in a country of destination isreaa out only to determine whether there would be a
violation of Article 3 if the applicant in the cabefore it were to be returned to that country. SThu
the weight to be attached to independent assessmmerst inevitably depend on the extent to which
those assessments are couched in terms similarti@eA3. Thus in respect of the UNHCR, due
weight has been given by the Court to the UNHCRVa assessment of an applicant’s claims when
the Court determined the merits of her complaintennArticle 3 (see Jabari v. Turkey, no.
40035/98, § 41, ECHR 2000-VIIl). Conversely, whéne UNHCR’s concerns are focussed on
general socio-economic and humanitarian consiadersitithe Court has been inclined to accord less



weight to them, since such considerations do no¢searily have a bearing on the question of a real
risk to an individual applicant of ill-treatment twin the meaning of Article 3 (see Salah Sheekh,
cited above, § 141).

3. Assessing the risk to Tamils returning to Simka

123. In considering whether the applicant hasbéisteed that he would be at real risk of ill-
treatment in Sri Lanka, the Court observes as knpreary matter that the Government propose to
remove him to Colombo. In the light of this, theuftodoes not consider it necessary to examine the
risk to Tamils in LTTE controlled areas or any atpart of the country outside Colombo and will
proceed to examine the risk to Tamils returnin§tioLanka on this basis.

124. The Court first observes that it is accegigdhe parties to the case that there has been a
deterioration in the security situation in Sri Lankhe Court finds no reason to disagree with the
parties’ assessment and notes that all the obgeetnidence before it supports this conclusion. This
deterioration took place before the present apjpticavas lodged with the Court and has continued
while the case has been pending, particularly sihedormal end of the ceasefire in January 2008.
It is also clear to the Court that the evidenceteeft supports the conclusion that the deteriorati

in the security situation in Sri Lanka has beenoagganied by an increase in human rights
violations, on the part both of the LTTE and thel%mkan Government. Killings, abductions and
disappearances have increased (see the UNHCRdPoB#iper at paragraph 65 above; the United
Nations High Commissioner for Human Rights at peaply 69 above; the 2007 Amnesty
International report at paragraph 76 above; andHhmman Rights Watch report at paragraph 78
above). Investigations into such serious humantsigiolations are inadequate (see the IIGEP at
paragraph 75 above and the Human Rights Watch tréRecurring Nightmare” at paragraph 80
above). Torture and ill-treatment are common plgse the conclusions of the United Nations
Special Rapporteur on Torture at paragraph 70 glerwe there is also clear evidence of what the
AIT described as “a culture of torture with impuwfiit(see paragraph 35 above and the 2008
Amnesty International report at paragraph 77 ahove)

125. However, the Court also notes that the ddmestthorities, while recognising this
deterioration and the corresponding increase indamurights violations, did not conclude that this
created a general risk to all Tamils returning toLanka (see in particular the findings of the AIT
in LP in paragraphs 232 -234 of the determinatiet; out at paragraph 43 above), nor has the
applicant in the present case sought to challelmgieconclusion in his submissions. The Court has
examined closely the developments in Sri Lankaesthe AIT’s determination in LP, particularly
the information that has become available sincedbtermination (see paragraphs 53-85 and 124
above). It considers that there is nothing in tblajective information which would require the
Court to reach a different conclusion of its owntim.

126. The Court also finds that in reaching the ctamions they did, the United Kingdom
authorities, including the Secretary of State, A and the High Court, gave serious and anxious
consideration to the risk to Tamils returning to Sanka (see paragraphs 58-59, 30-46, and 50
above). They considered all the relevant objeativieence and, just as importantly, considered the
appropriate weight to be given to it.

127. In respect of the UNHCR Position Paper (seagraphs 65-68 above) and in light of its own
observations at paragraphs 118-122 above, the Gbares the view of the AIT in LP that

“substantive weight” should be accorded to it. Hegre the Court also accepts the domestic
authorities’ view that the UNHCR Position Paper,itsynature, speaks in necessarily broad terms.
In contrast to the findings made by the UNHCR agltkd on by the Court in the Jabari judgment,



cited above, 88 18 and 41, the UNHCR'’s PositioneP&pa general survey of the varying risks to
each of Sri Lanka’s different ethnic groups. Ashsuibe views expressed in that paper could not
themselves be decisive in the domestic authoriiesessment of the risk to Tamils returning to Sri
Lanka and cannot be decisive in the Court’s owesssent of the same. Indeed, the Position Paper
said that Tamils “with certain profiles” were ligdlo suffer serious human rights transgressions and
that where individual acts of harassment did nand of themselves constitute persecution, taken
together, they might cumulatively amount to a sesieiolation of human rights and therefore be
persecutory.

128. It follows that both the assessment of ttsk tio Tamils of “certain profiles” and the
assessment of whether individual acts of harassmentlatively amount to a serious violation of
human rights can only be done on an individual 9abhus, while account must be taken of the
general situation of violence in Sri Lanka at thesent time, the Court is satisfied that it woudd n
render illusory the protection offered by Articlé®Brequire Tamils challenging their removal to Sri
Lanka to demonstrate the existence of further gpelistinguishing features which would place
them at real risk of ill-treatment contrary to tiaticle (see Salah Sheekh, cited above, § 148 and
paragraphs 116-117 above).

129. The Court therefore considers that it isnngple legitimate, when assessing the individual
risk to returnees, to carry out that assessmernherbasis of the list of “risk factors”, which the
domestic authorities, with the benefit of directess to objective information and expert evidence,
have drawn up. The Court also notes that the AITLRnconsidered all the relevant risk factors
identified and put before it by the appellant iatthase and that the AIT itself was careful to dvoi
the impression that these risk factors were a “khist’ or exhaustive. It further notes that in the
present case, the parties’ observations as torntieidual risk to the applicant are made with
reference to the same risk factors considered inAuPthermore, the applicant has not identified
any further risk factors which were not considered.P but which would assist the Court in its
assessment. As it has recalled, the Court’'s owesassent must be full and ex nunc (paragraph 112
above) but on the basis of the objective evidergferb it, the Court itself does not consider it
necessary to identify any additional risk factorbiakh have not been duly considered by the
domestic authorities or raised by the parties @irtbbservations.

130. Despite this conclusion, the Court emphadisaisthe assessment of whether there is a real
risk must be made on the basis of all relevanbfaatvhich may increase the risk of ill-treatment. |
its view, due regard should also be given to thesiality that a number of individual factors may
not, when considered separately, constitute a niell but when taken cumulatively and when
considered in a situation of general violence agidtitened security, the same factors may give rise
to a real risk. Both the need to consider all ratgvfactors cumulatively and the need to give
appropriate weight to the general situation in¢bantry of destination derive from the obligation
to consider all the relevant circumstances of teedsee the Hilal judgment, cited above, § 60).

131. Moreover, the Court finds that the informatimefore it points to the systematic torture and
ill-treatment by the Sri Lankan authorities of T&mwho will be of interest to them in their efforts
to combat the LTTE. This was the underlying conidasvhich formed the basis of the elaboration
of the risk factors in LP (see paragraphs 227 &#id? the determination, set out at paragraphs 42—
43 above). Indeed, as Mr Justice Collins laterntpisee paragraph 50 above):

“The test therefore, as | see it, is whether tlaeecfactors in an individual case, one or morectvhi
might indicate that authorities would regard thdividual as someone who may well have been
involved with the LTTE in a sufficiently significanfashion to warrant his detention or



interrogation. If interrogation and detention atelly, then, in the context of the approach of the
authorities in Sri Lanka, torture would be a rasl and thus a breach of Article 3 might occur.”

132. The Court observes that the evidence which lecome available since the domestic
authorities considered the return of Tamils toL@nka provides further support for this conclusion.
The United Nations Special Rapporteur on Tortunenébthat torture is widely practiced in Sri
Lanka and observed it was “prone to become rouiméie context of counter-terrorism operations
(see paragraph 70 above). This is corroboratechéyahnual reports of the US State Department
and Amnesty International (see paragraphs 76, d77dnabove) and the report of the Medical
Foundation for the Care of Victims of Torture (g@eagraph 83 above). The culture of impunity
identified by the AIT in LP was also noted by thaitdd Nations High Commissioner for Human
Rights in her visit to Sri Lanka: her press releasscribed the prevalence of impunity as
“alarming” (see paragraph 69 above).

133. On the basis of this evidence, the Courtefioee finds that, in the context of Tamils being
returned to Sri Lanka, the protection of ArticleoBthe Convention enters into play when an
applicant can establish that there are seriou®nsa® believe that he or she would be of sufficien
interest to the authorities in their efforts to dmnhthe LTTE as to warrant his or her detention and
interrogation (see Saadi v. Italy, cited above3g)1

134. In respect of returns to Sri Lanka througto@io, the Court also finds that there is a greater
risk of detention and interrogation at the airgben in Colombo city since the authorities will bav

a greater control over the passage of personsghrany airport than they will over the population
at large. In addition, the majority of the risk tars identified by AIT in LP will be more likely to
bring a returnee to the attention of the authariéiethe airport than in Colombo city. It is al$dlee
airport that the cumulative risk to an applicansiag from two or more factors will crystallise.
Hence the Court's assessment of whether a retusnae real risk of ill-treatment may turn on
whether that person would be likely to be detaiaed interrogated at Colombo airport as someone
of interest to the authorities. While this assesgneean individual one, it too must be carried out
with appropriate regard to all relevant factorsetakumulatively including any heightened security
measures that may be in place as a result of anase in the general situation of violence in Sri
Lanka.

135. In this connection, the Court notes that dbgctive evidence before it contains different
accounts of the precise nature of the procedulesmed at Colombo airport and the nature of the
information technology there (see the British H@bmmission letters and the Immigration and
Refugee Board of Canada report at paragraphs 68r@&34 above). Indeed, the evidence suggests
that the procedures followed by the Sri Lankan auties may change over time. However, the
Court also notes that, with the exception of thigaexts of the British High Commission’s letter of
25 January 2008 that appeared in the March 2008 R¥pbrt (see paragraph 60 above), all the
above evidence was considered by the AIT in LP wiiewas undisputed that records were kept
and interviews conducted at the airport and whieeeAIT found that computerised records were
available to the police at the airport, from whitiey could identify possible “bail jumpers” (see
paragraph 35 above). In the light of the extenswiglence before the AIT on this subject and its
findings, the Court cannot come to a different ¢asion on the basis of the uncorroborated British
High Commission’s letter of 25 January 2008 anddbgervations therein that the Sri Lankan CID
do not use computers, particularly when, as the R€dort noted, in its letter of 24 August 2006,
the British High Commission had previously reportedt “the Sri Lankan authorities have a good
IT system to track arrivals and departures at tlnmairport and are able to track, in most cases,
whether an individual is in the country or not”égearagraph 60 above). The Court also considers it
to be of some significance that both the BritisigfHCommission letters and the assessment of the



Immigration and Refugee Board of Canada indicatat there are established and routine
procedures for briefly detaining and questioningmeees at the airport.

136. This evidence on procedures and facilitiethatairport must also be placed alongside the
AIT’s finding on the availability of lists of failg asylum seekers to the Sri Lankan authorities,
which was based on the British High Commissiontseteof 24 August 2006 (see paragraph 40
above) and the evidence that scarring has beeningbe past by the authorities as a means of
identifying Tamils who will be of interest to thefsee the finding of the AIT set out at paragraph
37 above). The Court notes the AlT’s finding, ighli of that evidence, that “failed asylum seekers
are processed relatively quickly and with no diffty beyond some possible harassment” (see
paragraph 44 above) but it considers that at thg least the Sri Lankan authorities have the
technological means and procedures in place totifgleast the airport failed asylum seekers and
those who are wanted by the authorities. The Couther finds that it is a logical inference from
these findings that the rigour of the checks atdingort is capable of varying from time to time,
depending on the security concerns of the autlesriffhese considerations must inform the Court’s
assessment of the risk to the applicant.

137. Finally, in the Court’s view, it cannot badsthat there is a generalised risk to Tamils from
the LTTE in a government controlled area such dsr@loo. The Court accepts the findings of the
domestic authorities that individual Tamils maydi#e to demonstrate a real and personal risk to
them from the LTTE in Colombo. However, it also ggts their assessment that this will only be to
Tamils with a high profile as opposition activists, as those seen by the LTTE as renegades or
traitors (see in particular the PS determinationthed IAT at paragraph 47 above). The Court
therefore considers that it must also examine amgptaint as to the risk from the LTTE in the
context of the individual circumstances of the a@pit's case.

4. The applicant’s case

138. On the basis of the foregoing observatidms,Gourt will examine the applicant’s particular
circumstances in order to determine whether thergldvbe a violation of Article 3 if he were to be
expelled to Sri Lanka. As the Court has observee applicant complained that he was at real risk
from both the LTTE and the Sri Lankan authoriti€ansequently, it will examine each of these
aspects of his complaint in turn.

139. Before doing so, it observes that the Govemindo not appear to have disputed the
Adjudicator’s findings as to the credibility of tla@plicant’'s account. These were that the applicant
bears scars from ill-treatment during detentioaf the was arrested by the army six times between
1990 and 1997 on suspicion of his involvement whih LTTE and that on the last occasion he was
photographed, fingerprinted and released afterfdiser signed a document (see paragraph 8
above). The Court also notes the Adjudicator’sifigdhat, following the ceasefire agreement, the
applicant would be of no interest to the Sri Lankamhorities because he had been held for short
periods and released without charge on each occésee paragraph 9 above). Finally, the Court
notes the Adjudicator’s findings that it was unhkéhat the LTTE would have any interest in the
applicant and unlikely that they could track himwahoin Colombo (see paragraph 10 above).

140. However, the Court also observes that theididator’s decision of 27 July 2003 was the last
full factual assessment by the domestic authoritieshe applicant’'s case. As it has noted at
paragraph 91 above, the basis for the applicantsequent fresh asylum claim and successive
applications for permission to apply for judiciadview was the deterioration in the security
situation in Sri Lanka. As the Court has foundlg time the applicant’s case was listed for ah ora
hearing, three of the four High Court judges whd hansidered the applicant’s claim had formed



the view that the situation in Sri Lanka had det@ted but that in itself was not sufficient toealt
the decisions of either the Adjudicator or the Sty of State and the applicant did not, therefore
renew his application for permission to apply fadigial review at the oral hearing. In these
circumstances, the Court is called upon to ass$essigk to the applicant without the benefit of a
recent and full factual assessment by the domastlworities in his case.

141. In respect of the alleged risk to the applidaom the LTTE, the Court reiterates that it
accepts the domestic authorities’ assessment thise there may be a risk to Tamils in Colombo
from the LTTE, this will be only to Tamils with agh profile as opposition activists, or those seen
by the LTTE as renegades or traitors. Like the dsiim@uthorities, it can discern no such factors in
the applicant’'s case and is persuaded that, siiscencounter with the LTTE took place ten years
ago, if returned to Colombo he would be of litteerest to them. He would therefore not be at real
risk of ill-treatment contrary to Article 3 by th& TE if returned to Colombo.

142. In assessing the risk to the applicant froem&ri Lankan authorities, the Court will examine
the strength of the applicant’s claim to be at mst as a result of an accumulation of the risk
factors identified in LP (see paragraphs 30-46 apadowever, it will do so in light of its own
observations set out in paragraphs 130-136 abo\garticular, the Court underlines first, the need
to have due regard for the deterioration of thaisgcsituation in Sri Lanka and the corresponding
increase in general violence and heightened sgruanitd second, the need to take a cumulative
approach to all possible risk factors identifiedthg applicant as applicable to his case.

143. In LP, the AIT considered a previous crimiredord and/or arrest warrant to be a significant
factor, albeit with the qualification that it dilohmean, of itself, that the applicant had a well-
founded fear of persecution or other significantninan return to Sri Lanka. The Court recalls that
the AIT also found that the issue was to estalithghcredibility of the criminal record, or an atres
warrant, and to decide whether it was reasonakghfito exist in respect of the applicant in the
particular case (see paragraph 34 above). In the@t€oview, the present applicant, who was
arrested and detained by the Sri Lankan authosilesimes, photographed and fingerprinted, can
rely on this risk factor, particularly since hisich was found credible on this point. The applicant
did not jump bail or abscond from police custodyasdo engage this separate risk factor identified
by the AIT in LP (see paragraph 35 above) and therCaccepts the AIT’s view that persons who
jump bail or abscond are at a higher level of oglbeing identified from police computers at the
airport. However, the applicant's father signed acuinent to secure his son’s release.
Understandably, this document was not availabldegarties and so was not put before the Court.
Its precise nature is not known but the logicaéiahce is that it would have been retained by the
Sri Lanka authorities at the time of the applicamélease. The Court notes that the Government did
not suggest that there was never such a docunaheérrthey sought to question the weight to be
accorded to it and argued that there was no evalémat this amounted to a confession and no
evidence that it would be used against the apgdlica®ri Lanka. The Court accepts that no firm
conclusions can be drawn as to whether the docuamatunted to a confession or, as the AIT also
considered in LP, a statement made in Sinhala wihietapplicant or his father did not understand.
However, in the Court’s view it is not necessaryxtmsider whether such a document additionally
engages the particular risk factor identified by &iT as relating to confessions or statements (see
paragraph 36 above) since whatever the natureapfdibcument, at the very least it amounts to a
record of the applicant’s detention.

144. The Court also accepts the assessment dklthehat scarring will have significance only

when there are other factors that will bring thelejant to the attention of the authorities such as
being wanted on an outstanding arrest warrantlackaof means of identification (see paragraph 37
above). However, where there is a sufficient rigkt an applicant will be detained, interrogated and



searched, the presence of scarring, with all theifstance that the Sri Lankan authorities are then
likely to attach to it, must be taken as greatlyréasing the cumulative risk of ill-treatment tatth
applicant.

145. The Court recognises that it has been oveyadars since the applicant was last detained by
the Sri Lankan army. However, the Court considbeg the greatest possible caution should be
taken when, as in the applicant’s case, it is deckfhat a returnee has previously been detained
and a record made of that detention. As the AlTnébin LP (see paragraph 44 above), such a
record may be readily accessible to airport autiestimeaning the person in question may become
of interest to the authorities during his or hesgamge through the airport. Where there is a
likelihood that this will result in delay in entag the country, there is clearly a greater risk of
detention and interrogation and with it a greaisk 1of ill-treatment contrary to Article 3 (see
paragraphs 131-133 above). Equally, in light ofoltservations at paragraphs 130-136 and 142
above, the Court finds the passage of time caneotdierminative of the risk to the present
applicant without a corresponding assessment ofctiteent general policies of the Sri Lankan
authorities (see, mutatis mutandis, Saadi v. lteiied above, § 43; the Jabari judgment, cited
above, § 41, in fine). Their interest in particutategories of returnees is likely to change owveet

in response to domestic developments and may iperasa well as decrease. In the Court’s view, it
cannot be excluded that on any given date if tieeea increase in the general situation of violence
then the security situation in Sri Lanka will becsuas to require additional security at the airport
The Court also recalls its finding at paragraph4-136 above, notably that computerised records
are available to the airport authorities. Givert thas undisputed that the applicant was arrested
times between 1990 and 1997, that he was ill-tceataletention and that it appears a record was
made of his detention on at least one occasionCthet considers that there is a real risk that the
applicant’s record will be available to the authies at the airport. Furthermore, it cannot be
excluded that on any given date the security sdnain Sri Lanka would be such as to require
additional security at the airport and that, duéi® risk profile, the applicant would be at even
greater risk of detention and interrogation.

146. Insofar as they have been relied on in tagecthe Court has also examined the additional
factors in LP: the age, gender and origin of arrede, a previous record as a suspected or actual
LTTE member, return from London, having made arlumsyclaim abroad and having relatives in
the LTTE. It has also noted the relative weight ekththe AIT attached to each risk factor (see
paragraphs 32, 33, 38, 40 and 41 above). It corssitlat, where present, these additional factors
contribute to the risk of identification, questingj search and detention at the airport and, to a
lesser extent, in Colombo. In respect of havingithrets in the LTTE, the Court accepts the
Government’s submission that this is of little weign this case; few details of the involvement of
the applicant’s brother in the LTTE or his presehereabouts have been provided. However, the
Court accepts that the remaining factors are alabke of being relied upon by the applicant and, on
the facts of his case, their cumulative effectisnicrease further the risk to him, which is alyead
present due to the probable existence of a redong dast arrest and detention. He is a male Tamil
who is thirty-two years of age and the AIT foundrégnwas a higher propensity on the part of the Sri
Lanka authorities to target young men and womem ftioe north and east in a period of “virtual
civil war” (see paragraph 32 above). This must paplortiori since the formal end of the ceasefire
(see paragraph 54 above). On the applicant’s atcourich was found to be credible by the
Adjudicator, his six arrests were on the basisusipgion of LTTE involvement, even if he was
ultimately found to have no such involvement. White Court agrees with the AIT in LP that in
respect of this risk factor it is of “vital importee” to establish an applicant’s profile and the
credibility of his background in some depth (seeageaph 33 above), it also finds that this was so
established in the present applicant's case and #ignificant weight must be given to the
Adjudicator’s finding as to his credibility (seerpgraph 8 above). Finally, any return of the



applicant to Sri Lanka would be from London or deotUnited Kingdom airport and clearly he has
made an asylum claim abroad. In respect of therlaitk factor, the Court accepts the AIT’s
finding in LP that this would be a “contributingctar” which would need other, perhaps more
compelling factors before a real risk could be ldghed but it also notes with concern the AIT’s
findings that lists of failed asylum seekers cofddn part of search operations in Tamil areas of
Colombo and that application forms for replacenpmagsports and travel documents might alert the
Sri Lankan High Commission in London and that infation could be passed on (see paragraph 40
above).

147. The Court has taken note of the current ¢éned general violence in Sri Lanka and has
considered cumulatively the factors present in dpelicant’'s case. It also notes its finding at
paragraphs 131-133 above that those considerdtetauthorities to be of interest in their effods t
combat the LTTE are systematically exposed to ter&und ill-treatment. There is a real risk that the
authorities at Colombo airport would be able toesscthe records relating to the applicant’s
detention and if they did so, when taken cumul#givath the other risk factors he has relied upon,
it is likely the applicant would be detained andpssearched. This in turn would lead to the
discovery of his scars. On this basis, the Couddithat these are substantial grounds for finding
that the applicant would be of interest to the l%mkan authorities in their efforts to combat the
LTTE. In those circumstances, the Court finds dtahe present time there would be a violation of
Article 3 if the applicant were to be returned.

lll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

148. Atrticle 41 of the Convention provides:

“If the Court finds that there has been a violatodrthe Convention or the Protocols thereto, and if
the internal law of the High Contracting Party cemed allows only partial reparation to be made,
the Court shall, if necessary, afford just satisfercto the injured party.”

A. Damage

149. The applicant expressly made no claim ingespf pecuniary and non-pecuniary damage and
the Government similarly made no observations uttderhead.

B. Costs and expenses

150. The applicant claimed a total of GBP 3,510emml costs and expenses incurred before the
Court, which is approximately EUR 4,451. This clabmmprised the costs and expenses of two
solicitors in the amount of GBP 770 and GBP 2740€dleven and sixty-eight and a half hours’
work respectively.

151. The Government made no submissions undeh¢aid.

152. The Court considers that the amount clainsedot excessive in light of the nature of the
dispute, particularly given the complexity of thase. It therefore considers that the applicant’s
costs and expenses should be met in full and twasds him EUR 4,451, inclusive of VAT, less
EUR 850 already received in legal aid from the Qxlusf Europe.

C. Default interest



153. The Court considers it appropriate that tefault interest should be based on the marginal
lending rate of the European Central Bank, to wisicbuld be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Declares the application admissible;

2. Holds that the applicant’s expulsion to Sri kanvould be in violation of Article 3 of the
Convention;

3. Holds that no separate issue arises under@giof the Convention;
4. Holds

(a) that the respondent State is to pay the apglievithin three months from the date on which the
judgment becomes final in accordance with Articled42 of the Convention, EUR 4,451 (four
thousand four hundred and fifty-one euros), plustar that may be chargeable, in respect of costs
and expenses, to be converted into pounds steatitige rate applicable at the date of settlement,
less EUR 850 (eight hundred and fifty euros);

(b) that from the expiry of the above-mentioneskéhmonths until settlement simple interest shall
be payable on the above amount at a rate equiaé tméarginal lending rate of the European Central
Bank during the default period plus three percenfagnts.

Done in English, and notified in writing on 17 JWQ08, pursuant to Rule 77 88 2 and 3 of the
Rules of Court.

Lawrence Early Lech Garlicki
Registrar President



